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Preface 



THE SCOPE 

Few events have received the attention or scrutiny that 
collective bargaining in higher education has received. 
An enormous quantity of written material is available on 
the topic. 1 With few exceptions, however, faculty union- 
ization is what is examined. Much of this literature is not 
pertinent to the needs of the practitioner. 

This volume is different. It comprises selections writ- 
ten by administrators or, in several instances, by scholars 
who possess insight into the world of the practitioner. 
The authors are responsible for, or integrally part of the 
collective bargaining process for academic and support 
staff at their institutions. Their writings elucidate the con- 
tinuing effect of employee unions, particularly those com- 
prised of support staff, on human resource management 
in public and private institutions of higher education. 

The selections are grouped into five sections: Collec- 
tive Bargaining and University Administration, Manag- 
ing the Negotiation Process, Mediation, The Adminis- 
tration of the Contract, and Selected State Experiences. 
Attention is directed to "what works" and the how-to of 
collective bargaining. The faculty person as "manager", 
a role thrust upon faculty when f non-academic employees 
unionize, is examined. The contributions on bargaining 
preparation and contract administration in selected state 
systems are of interest. The information should be of 
value to practitioners in states where enabling public sec- 
tor legislation, a harbinger of collective bargaining, is 
imminent. 

This is not a collection of philosophical treatises or a 
compilation of monographs on the appropriateness of 
unions in academe. An effort was made to strip away 
such varnish and to focus on what actually exists and 
how best to manage in a unionized environment. Nor will 
this book offer assistance on how-to-beal-the-union. It 
follows, in a similar vein, a volume entitled The Hand- 
book of Faculty Bargaining. That book focused on the 
brighter side of collective bargaining and the needs of 
the parties. 2 
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THIS BOOK 

Collective bargaining in higher education is not a pass- 
ing craze. It has become a permanent fixture in American 
higher education. The desire to be represented by an 
exclusive bargaining agent has been fulfilled by a ma- 
jority of support staff and by academic employees in 25 
percent of American colleges and universities. When ac- 
tual numbers are examined, nearly one-half of the pro- 
fessoriate bargains collectively. 3 

In unionized institutions and systems, collective bar- 
gaining has a pronounced effect on higher education man- 
agement. It is also apparent that the strategies, tactics, 
and processes associated with collective bargaining and 
contract administration for support staff are appropriate 
for academic personnel. That faculty and support staff 
(and, unfortunately, their administrative counterparts) 
have difficulty addressing their work-related concerns in 
a like manner obfuscates the underlying commonality of 
the issues. Particularly in organizations where faculty and 
support staff units exist, the fundamental characteristics, 
outcomes, and challenges of collective bargaining are 
very similar. The old quip about the difference between 
bargaining with academic and staff unions, that the fac- 
ulty can trade academic freedom for 2 percent, still elicits 
smiles from practitioners. In any event, today's human 
resource administrator cannot be effective withdut a 
rudimentary knowledge of labor relations. In many in- 
stitutions, greater expertise is required. This volume will 
help provide this expertise. 

The Unionization of Faculty: A Brief Overview 

In the wake of elections ushering in faculty unions at 
several public community colleges in Michigan and then 
the City University of New York in the late 1960's, schol- 
ars noted that the reconciliation of faculty unionism with 
an idealized concept of academic mission would be moot. 
Collective bargaining, it was observed, was relegated to 
the lower tiers of academe. Ladd and Lipset reported that 
the least professional sector is the most supportive of 
faculty unions. 4 The major centers of research and schol- 
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arship would never vote for bargaining agents. This view 
held that professional authority would thus be safe- 
guarded. "Let the community college faculties organize, 
it will never happen here," was the common attitude. 
Collegiality, a term richly endowed and one that demands 
solemnity and adoration from the faithful, was deemed 
antithetical to the precepts of unionization. The literature 
on higher education continued to pay homage to models 
of shared governance, like cardinals washing the feet of 
the poor at Easter in imitation of Christ. 

Fifteen years after these successful organizing drives, 
the assumption that quality and collegiality mitigate the 
need or desire for unionization must be questioned. Take, 
for example, the case of academic employees. Mythology 
has it that the most prestigious schools have faculties 
comprised largely of academic entrepreneurs, who are 
independently funded by grants and thus have no need 
for a union as an agent to control the work environment. 
In reality, the factor that enables the faculty member to 
reject unionism is not prestige per se, but the independ- 
ence that prestige affords and the ability to contol one's 
environment that goes with that independence. Forgotten 
is the fact that, even in the most prestigious schools, the 
number of academic entrepreneurs has been and remains 
small. Their way of life is not typical of the majority of 
faculty members at even the best universities and col- 
leges. The mass of faculty, with a few exceptions, are 
locked in and dependent on the institution. 

This is not to infer that collegial sentiments are non- 
existant, only that several factors prevent them from play- 
ing a determining role in the decision to unionize. Struc- 
tural factors are a prime example. A "research culture" 
theory is of little consequence if non-teaching profes- 
sionals are placed in the bargaining unit. Similarly, if the 
flagship university is included in the system-wide unit, 
faculty with elite orientations will be outnumbered when 
the voting commences. Faculty in elite institutions may 
be attitudinally less receptive to unions, but intervening 
variables prevent the transference of such attitudes into 
behavior. In fact, where elitist sentiments and shared 
decision-making exist, they may be nurtured by employee 
unions once the decision to unionize is made. Faculty 
unions are as pragmatic as their industrial counterparts. 
For example, support for the academic senate and insti- 
tutional processes associated with shared governance can 
be wise and pragmatic, even self serving. Unless evis- 
ceration of the senate is an objective, no union leader 
would care to witness his or her constituency warring 
over academic standards or curricular matters, or would 
attempt bargaining standards for review that are of ex- 
treme importance to the senate — without the understand- 
ing or support of senate leaders. No union leader can 
ignore a management that insists on maintaining an open 
and effective lidson with the senate. 5 
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The above not withstanding, it is a complex task to 
characterize the motive for faculty unionization, or, more 
important, to identify what kind of movement the orga- 
nized professoriate represents. Academic labor unions 
travel light ideologically and will swap goods with just 
about anyone. Wilfred Sheed's observation that Ameri- 
can labor, 'Ms on one hand an act of faith, and on the 
other, a thousand small movements rowing vigorously in 
their own directions" also characterizes the union move- 
ment in higher education. 6 

Predictors of Collective Bargaining 

The key explanatory predictors of unionism in higher 
education are institutional and demographic variables, 
e.g., organizational size and growth, affiliation (public 
vs. private), regional characteristics (urban vs. rural), the 
presence of competing unions or bargaining agents, prior 
acceptability of public employee unionism, and enabling 
public sector legislation. 7 

Larger campuses and/or emerging institutional systems 
are prone to have collective bargaining. Private colleges 
and universities in transition are also susceptible to union- 
ization. The real action today is in the larger public two- 
year college systems and research universities in the mid- 
west and far west. At the University of California at 
Berkeley and Los Angeles a first attempt at faculty union- 
ization was voted down by exceedingly narrow margins, 8 

Faculty unionism is not a unique phenomenon. Par- 
allels exist between the actions and organizational be- 
havior of craft unions in the industrial sector and aca- 
demic unions. Many in academe, however, continue to 
insist their situations are different from those in the in- 
dustrial sector. Faculty bargaining agents, both in terms 
of their organizational campaigns and negotiated agree- 
ments, are also similar. Where actual higher education 
contracts are examined, the "agent" variable is not a 
powerful predictor of the assertion of administrative or 
faculty rights in areas such as appointment, promotion, 
reappointment, tenure, retrenchment, and long-range 
planning. 9 

Interestingly, bargaining agreements negotiated by 
mergers of competing agents or by independent agents, 
although small in number, cover a substantial group of 
faculty in large, public, multi-campus systems. For ex- 
ample, faculty at the City University of New York, State 
University of New York, Pennsylvania State College Sys- 
tem, California State University, and University of Hawaii 
are represented by mergers of bargaining agents. Eco- 
nomic and political necessities will probably engender 
more such arrangements in the future. Faculty unions, 



regardless of affiliation, show a proclivity for aligning 
themselves with local power structures and, when nec- 
essary, with competing unions. 10 

The Public vs. the Private Sectors 

Although faculty in public two-year institutions were 
the first to embrace collective bargaining, by 1981 65 
percent of all unionized faculty worked in four-year in- 
stitutions. Presently, over 400 recognized agents bargain 
for faculty at 850 campuses. 11 Public college and uni- 
versity systems in Maine, Vermont, Massachusetts, New 
York, Connecticut, New Jersey, Pennsylvania, and Flor- 
ida are entirely unionized. With the exception of flagship 
schools, public colleges and universities in Rhode Island, 
New Hampshire, Ohio, Michigan, Wisconsin, Illinois, 
Iowa, Minnesota, Montana, Oregon, California, and 
Hawaii are organized. Should severe reductions in post- 
secondary education funding occur, or should enabling 
public sector legislation be passed in Maryland, Wash- 
ington, Wisconsin or Texas, employees in four-year 
schools in these states may also become organized. 

During the last decade, the national educational growth 
pattern reversed itself. Massive boom gave way to infla- 
tion and financial cutbacks; enrollment declined. Private 
universities and colleges of lesser prestige were partic- 
ularly hard hit. These institutions, which had hurried to 
erect new buildings and hire additional faculty, experi- 
enced a precipitous drop in external funding. In the wake 
of these events, faculty at schools like Hofstra, Adelphi, 
the Universities of Bridgeport and Scranton, and Ashland 
and Wagner Colleges correctly perceived a shift in aca- 
demic decision-making from faculty-oriented offices to 
financial offices. These professional employees soon dis- 
covered that they were the only major unorganized block 
on campus. Hence, unlike the plant maintenance person- 
nel and the secretaries, the faculty, until it unionized, 
was forced to lobby for its interests as concerned indi- 
viduals rather than as an organized group. 

The lion's share of bargaining continues to occur in 
public two-year and four-year colleges. Although legal- 
istic and political factors can affect the outcome of a vote 
for a bargaining agent in either sector, unique differences 
exist between these institutions. First, the union must 
move out from under the secure umbrella of state public 
employment legislation and state agencies. It must now 
operate under the National Labor Relations Act and under 
the National Labor Relations Board, not always a wel- 
come prospect. Then too, when the chips are down, pri- 
vate school faculty may see for the first time that the 
options available to organized public and private faculties 
are not the same. For instance in cases of financial exi- 
gency, private school faculties, even when organized, are 
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faced with responding to a specific situation, and re- 
sponding quite alone. In states with enabling public sector 
legislation, however, individuals from public institutions 
can join with other public employee unions at the state 
capital in the hope that weary and vote-hungry politicians 
will eventually succumb to their salary demands. At pri- 
vate schools, the faculty does not have recourse to tax 
dollars to finance anticipated gains. 

Finally, in the public sector bureaucracy is robust, 
which makes individual bargaining a sickly creature. In 
the private sector, ' where the bureaucratic structure is 
generally more modest, individual bargaining is still ef- 
fective and has continued to serve as a challenge to the 
collective mode. When private faculties do choose union- 
ization, the dye is cast. Despite the Yeshiva decision, the 
vast majority of faculty in private colleges who were 
bargaining prior to that ruling continue to bargain col- 
lectively. 12 Private institutions, principally those large, 
secular institutions located in the east, remain unionized. 
While faculty at schools like Harvard, Columbia, Stan- 
ford, Chicago, and Princeton have not embraced union- 
ism, neither have faculty in less prestigious private two- 
year colleges. The same assurances cannot be given for 
schools of greater prestige in the public sector. 

Non-Academic Employees 

Shared governance has never been an operative term 
for non-faculty personnel. Support staff employees are 
solicited, on occasion, for service on campus-wide com- 
mittees, such as health and safety committees. They are 
even referred to as members of the academic commu- 
nity — a nomenclature whose appeal is often lost on such 
employees. The extent of unions in the Ivy League is 
representative. 

At Yale University, service and maintenance workers 
have been certified to bargain collectively since 1942. At 
Harvard University, custodier*?., guards, and food service 
personnel organized as early as 1938, police in 1952, 
and mechanics, stockworkers, laborers, typographers, 
pressworkers, and bookbinders in 1967. At Dartmouth 
College, service workers joined a union in the early 
1960's. Princeton University service and maintenance 
employees were certified to bargain in 1945. In 1959, 
the operating engineers organized. In 1960 the painters 
and in 1977 the library clerks joined a union. At Columbia 
University, maintenance and security workers organized 
in 1943, wh&s clerical, dining room, food service, bar- 
tenders and hospital workers all organized in the 1960's. 
At the University of Pennsylvania, maintenance person- 
nel organized in 1951, skilled trades in 1956, and nearly 
all other support staff workers by the early 1970's. At 
Cornell University, skilled crafts have been organized 
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since 1970. Gary J. Posner, former Director of Personnel 
Services at Cornell University, has«noted that since 1979, 
Cornell has been subjected to seven NLRE representation 
petitions, seven elections, seven unfair labor practice 
charges, and a twelve-day strike by the International Union 
of Operating Engineers. The United Auto Workers remain 
active in attempting to organize the 4,000 remaining sup- 
port staff at the university. 13 Obviously, what is apparent, 
not only at prestigious universities, but also at thousands 
of public and private institutions throughout the east, 
midwest, far west, and even south, is that for nonfaculty 
personnel the college is simply the employer and they, 
the employees. This is true at large universities and at 
smaller colleges like Kalamazoo, Bradley, Beloit, 
Goucher, Tuskegee, Occidental, Claremont, and Lewis 
and Clark. 14 

Collective Bargaining as a Cause Celebre 

The emergence of unions in academe did not receive 
much attention until the late 1960's. Then, the literature 
signaled that the rift between faculty and administrators 
would grow with the ultimate consequence the transfor- 
mation of the groves of academe into the fields of Ar- 
mageddon. That this had not occurred with support staff 
and their (AFL-CIO) exclusive representatives was not 
of any consequence. Predictions abounded regarding the 
demise of collegial governance systems, the learning en- 
vironment, and the stature of the university in American 
society. 

Most of the earlier predictions have not come to pass. 
Aaron Levenstein, Professor Emeritus at Baruch College 
and an astute and veteran observer of collective bargain- 
ing in higher education, recently postulated that, 

"We were told that collective bargaining would 
foreclose collegiality and would destroy faculty sen- 
ates. . . . Not all of you will agree with my con- 



clusion that collegiality was never much of a reality, 
that personnel decisions, which were supposed to 
be suffused with collegiality, were more often than 
not the product of bias, politics, and all the other 
factors that go into such decisions elsewhere. My 
own judgement ... is that skater fairness, and 
hence more collegiality, now exists under a system 
that aliows for due process through the medium of 
union-negotiated grievance procedures". 15 



The debate continues. At least one conclusion is ines- 
capable: Many who were concerned with collective bar- 
gaining in higher education were worrying about the wrong 
things. 

Limitations 

No book can describe all of the formal and informal 
aspects of the industrial labor relations relationship. Nor 
can a compilation of writings, however insightful and 
lucid, serve as a roadmap or guarantee productive col- 
lective bargaining patterns. Dealing with unions and man- 
agement requires a number of special talents. The entire 
process is multi-dimensional and inherently political. In- 
dividual actors can make a great difference in the out- 
come. The art of being effective in labor relations requires 
significant expertise and experience. In addition, the 
foundations of labor relations in higher education are 
constantly shifting. The recent Yeshiva decision, where 
no less an authority then the U.S. Supreme Court has 
declared that every faculty member is a manager, pro- 
vides the best example. In this field, the difference be- 
tween the savant practitioner and the experienced neo- 
phyte is that the former is most cautious of referring to 
anyone as an expert. 
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PART ONE 



Collective Bargaining and 
University Administration 



Assessing the full impact of collective bargaining 
on institutions of higher education requires an under- 
standing of four fundamental caveats. First, it is ter- 
ribly difficult to isolate the effects of employee 
unionism from the consequences of other political, 
economic, and social phenomena that have trans- 
formed the academy. For example, institutional tran- 
sition, falling enrollments, a decline of federal and 
state funding, increased government regulation, the 
loss of public confidence in the value of a college 
degree, and the continuing influence of state govern- 
ments and coordinating boards, like collective bar- 
gaining, all have changed the collegiate environment. 

Second, it is a complex task to discern what man- 
agement strategies and behavior are most appropriate 
in unionized institutions. We do know that decision- 
makers, from both union and management, have been 
innovative in their abilities and desires to adopt col- 
lective bargaining to existing institutional structures 
and processes. Unionization serves as a catalyst for 
continued organizational change. These changes, in 
turn, demand that new management strategies be 
adopted. 

Third, the course of collective bargaining is a func- 
tion of conditions before bargaining. Highly adver- 
sarial relationships predate the vote for collective bar- 
gaining. Yet once negotiations commence, faculty 
and staff unions endeavor to incorporate existing 
policies and procedures into collective bargaining 
agreements. 

Fourth, the individuals responsible for managing 
the collective bargaining process will shape, to a 
large degree, the attitudes of others toward unioni- 
zation. 

This section begins with a chapter by Dr. Kenneth 
P. Mortimer. He identifies institutional and demo- 
graphic forces that affect collective bargaining pro- 
cesses and outcomes. His basic assumption is that 
economic and political factors substantially in- 



fluence the legal framework, the tenor of negotiations 
settlements reached, and contract administration. 

The next chapter, authored by Dr. Richard E. 
Bjork, explores the basic issues that higher education 
managers must confront when operating in a union- 
ized environment. Bjork presents a framework for ef- 
fective action and examines collective bargaining as a 
tool for managing personnel and distributing re- 
sources in the university. The chapter concludes with 
a description of the evolutionary character of collec- 
tive bargaining at the Vermont State Colleges be- 
tween 1973 and 1983. 

Mr. David J. Figuli, Esq. discusses the role and 
function of the trustees and president as they ap- 
proach collective bargaining. Mr. Figuli concludes 
that when approached with understanding and com- 
mitment, collective bargaining can become an effec- 
tive tool for increasing communication and goodwill 
between the higher education employer and its em- 
ployees. 

Mr. Jack Hug writes on the far-reaching effects of 
collective bargaining on managers in the physical 
plant. The chapter also discusses the task of integra- 
ting good employee relations into the daily work of 
the physical plant director. 

In contrast to the microscopic inspection received 
by the college teacher in his or her new role as union 
member, writes Dr. Joan Geetter, "...relatively little 
attention has been paid to the faculty person as man- 
ager." The problems thrust upon the faculty manager, 
as well as good practical advice for managers learning 
to live with a new identity, is the subject of this chap- 
ter. 

This section concludes with a chapter by Mr. 
William Neff. He highlights the differences between 
the collective bargaining environment found on a uni- 
versity campus and that found in a university teach- 
ing hospital. 
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The Context of Collective Bargaining 
in American Colleges and Universities 



By Kenneth P. Mortimer 

College and universities are experiencing unprece- 
dented pressure to accomplish more with fewer hu- 
man resources. In the early 1970's, American post- 
secondary education began its first sustained experi- 
ence with deceleration of growth. The Carnegie 
Council on Policy Studies observes that "It may not 
be exactly un-American for an institution in the 
United States not to be intent on growth, but it cer- 
tainly has been uncharacteristic." 1 

The predominant theme of the 1950's and 1960's 
was quantitative growth - that is, the development of 
new programs and the physical expansion of old ones. 
The emerging theme of the 1980's and 1990's must 
be qualitative growth - how to improve institutional 
performance with fewer human resources. This man- 
agement of qualitative growth will permit a reorder- 
ing of priorities and provide an opportunity for 
colleges to concentrate on human growth and educa- 
tional enrichment. It is clear that effective human re- 
source management is a key ingredient in the achieve- 
ment of qualitative growth. 

This chapter sets forth the context of collective 
bargaining in colleges and universities for the coming 
decade. The basic assumption is that the context of 
societal, economic and political factors have a sub- 



stantial influence on the legal framework, the bargain- 
ing process itself, the settlements reached, and con- 
tract administration. The chapter is meant to be of 
use to those concerned with all aspects of human re- 
source management in higher education. 2 

The chapter has three major sections. The first di- 
cusses the prevaling national demographic societal 
factors affecting college and university enrollments, 
staffing profiles and the income-expenditure gap. 
The second section provides an overview of state 
government-institutional relations within which con- 
tracts are negotiated and administered. The third 
portion of the chapter concentrates on institutional 
contexts. Colleges and universities are complex, non- 
profit organizations with ambiguous goals and profes- 
sional control structures. The individual institution's 
context may be characterized by the need to reallo- 
cate, reduce, or retrench human resources. 

A concluding section argues for a wholistic and 
strategic view of human resource management. This 
comprehensive view should be characterized by a 
developmental perspective, a flexible approach to 
human resource management and a thorough know- 
ledge of your own institution. 



ENROLLMENTS AND DEMOGRAPHICS 



There are at least three major elements in the 
national discussion about enrollment projections for 
the 1980's and ^O's: the shrinking size of the tradi- 
tional college-age population, the rate of participation 
in college by high school graduates, as opposed to 
more mature adults, and changes in patterns of stu- 
dent preferences towards career-oriented programs. 
A confounding factor is the immense variability in 
each of these elements by region of the country and 
in the separate states. 



ENROLLMENT PROJECTIONS 

The number of 18-year olds almost doubled during 
the 30-year period from 1950 to 1980. 3 The decade 
of the 1960's saw a 45 percent increase in 18-year 
olds. Using 1979 as the base year, there will be sharp 
drops in the number of 18-year olds as follows: 
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Year Drop 



1986 - 18% 

1988 - 13% 

1991 - 26% 

1995 - 22% 

It is expected that these figures will begin to climb 
again in the late 1990's, but it does appear post- 
secondary education is in for a difficult 10 to 15 
years. 

Factors other than the number of 18 year-olds af- 
fect enrollment levels, however. The principal factor 
can be discussed under the general category of college 
participation rates, for example, the societal, econom- 
ic, and personal forces that encourage or discourage 
college attendance. 4 These forces include a higher 
proportion of adults who attend college, the reten- 
tion rate of those students who begin college, the job 
prospects of those in professionally-oriented pro- 
grams, greater foreign student enrollments, and 
greater high school graduation rates. 

As institutions consider these demographic and en- 
rollment factors they have to disaggregate national 
statistics into regional, state, and even local configura- 
tions. For example, projections of high school gradu- 
ates that take into account differences in birth rates 
by state, as well as migration patterns among states, 
indicate that declines in the northeast and northcen- 
tral regions will be on the order of 40 percent and 32 
percent respectively. 5 The states of New York, Massa- 
chusetts, Connecticut, Rhode Island, and Delaware 
are projected to have declines of more than 40 per- 
cent. Those with a projected declined of 34 to 40 per- 
cent include Pennsylvania, New Jersey, Maryland, 
Michigan, Illinois, Minnesota, Ohio, Wisconsin, and 
Iowa. 

The problem for an institution operating in the 
context of one of these states becomes even more 
complex. For example, the results of the 1981 Na- 
tional Enrollment Survey "suggest that many college 
presidents seem to have a 'last survivor' mentality 
about enrollment problems. They apparently believe 
that their institutions will be immune to the troubles 
caused by the demographic trends of the 1980's." 6 

It is politically difficult for an institution to plan 
to reduce size. The forces both within and outside the 
institution resist plans that cut personnel or other re- 
sources. While it is preferable to plan for reductions 



rather than simply to react, personnel administrators 
who find their institutions unreceptive to such plans 
should concentrate their efforts on the creation and 
maintenance of flexibility of human resources. 

NATIONAL FACULTY PROFILE 

The search for flexibility in human resource man- 
agement includes both faculty and staff, but the fol- 
lowing section -discusses only faculty. Staff profiles 
will be more contingent on local conditions and more 
institution-specific, but no less important. 

A look at the demographic data on the changing 
composition of the professoriate leads to four basic 
observations: 

• net additions in the professions have dropped to 
about zero. 

• faculty are getting older. 

• tenure ratios in four-year colleges and universi- 
ties are approaching 70 percent. 

• institutions are making greater use of part-time 
faculty. 

Labor Market 

According to the Carnegie Council on Policy 
Studies in Higher Education, "The labor market for 
faculty members has virtually collapsed in all but a 
few still active fields. At the peak of its activity, ad- 
ditions to the professoriate were being made at the 
rate of 20,000 and more per year. The current level 
of net additions is about zero and will remain at that 
levpl or below it for much of the rest of this cen- 
tury." 7 These figures are of little help to institutions 
trying to deal with the wild swings in the current aca- 
demic labor market between the demand for profes- 
sors of english and computer science for example. 
There is little if any job market for the former and a 
sellers' market for the latter. 

Age 

The stagnation in the academic market is com- 
pounded by the fact that it follows an era of unpre- 
cedented growth in the market. Again quoting the 
Carnegie Council, "The result is that there is a bulge 
of faculty members in the age range from 33 to 47 
years and a decided deficiency in the 55 years and 
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older bracket." 8 As this group moves through the 
system, the average age of faculty will gradually rise. 
As will be discussed later, an older faculty cohort is 
usually a more costly one. 

Tenure 

There has been a 28 percent increase in the propor- 
tion of faculty with tenure, from 50 percent in 1969 
to 64 percent in 1978. 9 Minter and Bowen report 
that in 1981-82, 55 percent of the faculty in private 
institutions and 67 percent of those in public institu- 
tions were tenured. 10 The Carnegie Council projects 
tenure ratios in four-year institutions will rise to 
about 77 percent by 1986 and decline gradually to 
67 percent by the year 2000. 1 1 

There are at least three important consequences of 
these combined facts of a stable academic labor mar- 
ket, the graying of the faculty, and an increasingly 
tenured professoriate. There will be a dearth of open- 
ings for young scholars particularly in the humanities 
and social sciences; colleges and universities will face 
difficulty in adjusting their course offerings to re- 
spond to the changing demands of students for dif- 
ferent majors; and it is almost inevitable that an 
aging, senior faculty will be more costly. In response 
to the need for program flexibility and rising cost 
ratios, many institutions have increased their use of 
part-time faculty. 

Part-Timers 

According to Leslie and his colleagues, "It is im- 
portant to recognize the clear trend, among the 
nation's enrollment-driven colleges, to use of increas- 
ing numbers of part-timers. The available data point 
to persistently higher use over the next half-decade. 
Community colleges already employ half or more of 
their faculty or part-timers. The other sectors, which 
are neither research-oriented nor among the high- 
prestige colleges and universities, seem likely to in- 
crease their reliance on part-timers very substantial- 
ly.... By 1984, as many as 40 percent of all faculty 
may be part-timers, a substantial increase from the 
one-third currently so employed." 12 

Each institution must make serious efforts to assess 
its own staffing situation in the light of these national 



trends. An institutional faculty profile must include 
an analysis of the changing academic labor market, 
the age and tenure distribution of the faculty, and the 
role it wishes to assign to part-time faculty. 

THE INCOME-EXPENDITURE GAP 

Institutional expenditures have been rising at a 
faster rate than revenues in recent years. 13 At the 
Pennsylvania State University, inflation rose 92 per- 
cent from 1972 to 1981, but the State appropria- 
tion only rose 60 percent. 

The costs of programs mandated by the federal and 
state governments threaten to alter basic institutional 
cost structures substantially. Mortimer and Tierney 
estimate that one large public institution can antici- 
pate a 50 percent ($150 million) rise in its social 
security contribution for faculty alone over the four- 
year period 1977-78 to 1980-81 and a 150 percent in- 
crease by 1988-80. 14 

The problems associated with the revenue expendi- 
ture gap are confounded by the special practices of 
academic institutions. These are well summarized in 
a series of "Bowen's Laws": 15 

• The dominant goals of institutions are educational 
excellence, prestige, and influence. 

• In quest of these goals, there is no limit to the 
amount of money an institution could spend. 

• Each institution raises all the money it can. 

• Each institution spends all it raises. 

• The cumulative effect of these laws is toward 
ever increasing expenditures. 

Rising expenditures are such a compeling force in 
institutional finances that it is difficult to overstate. 
In one institution that went on a 5-year decremental 
budgeting process, expenditures for academic affairs 
rose from $113 million in 1977-78 to $153 million in 
1981-82. Most of this increase was due to the rising 
cost of personnel in terms both of salaries and of 
fringe benefits. 
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STATE GOVERNMENT INSTITUTIONAL RELATIONS 



The legal structures for collective bargaining are 
provided by federal law for independent colleges and 
by state and local riatutes for public institutions. 
Some institutions have contracts that rest on boaid- 
employee agreements that collective bargaining is an 
appropriate mechanism to express employee con- 
cerns. Assessing the content of the relevant state bar- 
gaining statutes is an important part of any institu- 
tional approach to negotiation. 

It is apparent from the 1983 sessions of state legis- 
latures that bargaining legislation is receiving renewed 
attention in some states. The 1983 legislatures in 
Ohio, Illinois, and Washington passed bargaining legis- 
lation, although the governor vetoed it in Washington. 
Wisconsin continues to be very close to passing en- 
abling legislation. 

In the context of public institution elections, nego- 
tiations and administration of a contract are influ- 
enced by legislation. The politics of the state and the 
nature of relations between the legislative and execu- 
tive branches of state government are equally impor- 
tant contextual factors. 

EXECUTIVE-LEGISLATIVE POLITICS 

The timing and nature of financial settlements 
must be based on legislative and gubernatorial willing- 
ness to fund them. This may seem like an innocent 
enough statement, but it has often confused bargain- 
ing in such states as Montana and Pennsylvania. 

In 1976 the University System in Montana nego- 
tiated a series of agreements with classified unions 
and submitted the salary settlements as part of the 
governor's budget to the legislature. Since there is no 
statutory requirement for legislative approval of these 
agreements, the salary settlements contained a clause 
that the wage levels were contingent upon adequate 
funding by the legislature. 1 6 In fact, the legislature 
did not adequately fund the settlements and, further, 
expressed sharp criticism over the "irresponsible" set- 
tlement in the university system. According to 
Veazie, 

Some legislators resented being put on the spot 
for denying these increases... the university sys- 
tem renegotiated and lowered earlier settle- 
ments, many of which had even been ratified by 
the employees. This was a bitter and disillusion- 



ing experience for the unions and, as a result, 
there were no meaningful prebudget negotia- 
tions during the succeeding budget cycles. In- 
stead, "prebudget negotiations" have consisted 
of legislative lobbying efforts by unions as well 
as management. 1 7 

Lack of executive and legislative communication 
and congruence in financial statements with public 
employee unions has been even more bizarre in Penn- 
sylvania. While the full details of that case are report- 
ed elsewhere, one fundamental point is relevant 
here. 18 Throughout the early 1970's, the executive 
branch of state government, in this case the Secretary 
of Education's office, regularly negotiated agreements 
with the faculty union, which the legislature only 
partially funded. One state official indicated, for 
example, "that the additional funds appropriated to 
compensate for faculty salary increases covered only 
65 percent of the cost of these increases." 19 

In essence, the Pennsylvania situation was the re- 
sult of a combination of factors including a governor 
favorably disposed towards public employee unions, 
a powerful faculty union with direct access to the 
governor, and a relatively unsophisticated attitude to- 
wards collective bargaining by one major executive 
agency, the State Department of Education. Whatever 
the cause, the impact has been to put successive cost 
squeezes on the 14 institutions in the Pennsylvania 
State College and University system. One hopes the 
newly formed State System of Higher Education, 
which has the same 14 campuses but is now separated 
from the State Department of Education, will avoid 
this pit f all- 
in New York State the establishment of the Office 
of Employee Relations and its control over personnel 
costs constituted a new dimension of university -state 
government relationships. 20 The Carnegie Council on 
Policy Studies criticized the New York experience as 
one that "...directly and unacceptably invites, or at 
least permits, intervention by political authority into 
issues of institutional management and academic af- 
fairs." 21 

The Carnegie Council prefers the Michigan model 
where the president and the board of trustees "are 
responsible for presenting, defending, lobbying for, 
and ultimately living with appropriations made avail- 
able by the legislature and the governor...." 22 



24 



UNION INFLUENCE 

Managers also have to be aware of the growing 
power and influence of public employee unions. 
Unions with state-wide and national affiliations have 
proven, and likely will continue to prove, that they 
have substantial political clout. The most pertinent 
examples include by-passing established administra- 
tive channels to gain their own objectives through 
direct pressures on state executives and legislators. 

There is no question that the Professional Staff 
Congress's direct access to the City University of 
New York's Board of Higher Education was and is a 
significant factor in the bargaining process in New 
York City. During research project interviews in 
Massachusetts during the mid-1 970's, both adminis- 
trators and employees agreed that affiliates of 
the American Federation of Teachers and National 
Teachers Association had better access to state 
government and better information sources than did 
management. 

From his analysis of state-institutional relations un- 
der bargaining in New Jersey, Begin concludes "a rela- 
tively weak bargaining law, coupled with a conserva- 
tive management approach may lead to greater politi- 
cal involvement since the union perceives end runs 
may be more effective, and economic decisions are al- 
ways likely to involve political forces." 23 

STATE GOVERNING AND COORDINATING 
BOARDS 

The structure of higher education policy-making at 
the state level is complex and involves interactions be- 



tween the executive and legislative branches of state 
government. While a specific issue may depend on 
whether the governor or an important legislator takes 
an interest in higher education, there are some persis- 
tent patterns of higher education-state relations. 

State-Level Structures 

Folger reports that the biggest changes in state or- 
ganization have been the increasing scope and recog- 
nition of state postsecondary agencies as important 
regulatory and policy recommending /groups. 24 The 
importance of formal and technical procedures for 
planning and policymaking is increasing, particularly 
in the area of budget development. 

Millard points out that all states except Wyoming 
have some form of statewide postsecondary or higher 
education governing, coordinating, or planning 
board. 25 Twenty-one states have consolidated 
governing boards that are legally responsible for the 
management and operation of all institutions under 
their control. The powers of the remaining coordinat- 
ing boards vary substantially. In 19 states, the coor- 
dinating agency has regulatory functions in specific 
areas such as budget review or program approval. 
Seven other states have coordinating agencies that are 
advisory only. Delaware has no coordinating body per 
se. 26 



INSTITUTIONAL CONTEXT 



Both the national and state governments provide a 
complex set of environmental factors in which collec- 
tive bargaining occurs. This assessment would not be 
complete without some discussion about colleges and 
universities as organizations and their contextual 
needs to reallocate, reduce, or retrench human resour- 
ces. 

WHAT KIND OF AN ORGANIZATION IS A 
COLLEGE OR UNIVERSITY? 

Effective human resource management in an aca- 
demic setting requires an understanding of the special 
nature of colleges and universities as organizations. 
An academic institution is a complex, non-profit or- 
ganization with ambiguous goals and a high degree of 
professional autonomy. 



Complexity 

"Universities are among the most complex of all in- 
stitutions, exceeded in complexity only by govern- 
ments and military establishment. Business and in- 
dustries may be laiger but they are seldom as com- 
plex." 27 Universities are teaching, research, and ser- 
vice institutions. They form a system in which thou- 
sands of people of relatively autonomous or indepen- 
dent status are employed. They house and feed thou- 
sands of students daily, administer to their health 
needs, and satisfy their recreational needs. They con- 
duct sports activities that are mass entertainment. 
They purchase almost all consummable items that 
one can name, from scientific apparatus of every 
type, to thousands of drugs for a School of Pharmacy 
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and computers of the most sophisticated design. They 
maintain a police force. They park thousands of cars 
daily. They manage and control funds that are in the 
tens and hundreds of millions of dollars. 

Colleges and universities employ a work force of 
the most intelligent, most talented, and best educated 
people in society. These people, the faculties of the 
nation's colleges and universities, enjoy freedom 
known to few others in our society; i.e., they are 
autonomous professionals. The U.S. Supreme Court 
has recognized that faculty claim and receive con- 
siderable participation in the governance and manage- 
ment of "mature" colleges and universities. Few 
other organizations have such a complex management 
system in which the workers have a high degree of 
self-governance and policy control. 

Finally, colleges and universities operate in the 
public interest in a special way. They provide the 
nation's talented human resources, they are a chief 
knowledge producer, and they are one of but a few 
institutions that serve as the nation's conscience and 
the nation's critic. In these terms, colleges and univei 
sities are accountable in ways that are faced by only a 
few other institutions with similar roles. 

Non-Profit Status 

The fact that colleges and universities are non- 
profit organizations calls into question whether, for 
example, efficiency is a relevant criteria in judging 
their effectiveness. According to Howard Bowen, a 
former university president, 

In profit-making organizations operating in a 
competitive market, strong incentives would pre- 
vail for inefficient organizations to improve. Re- 
turn on the investment and even survival would 
depend on it. But given the not-for-profit atmos- 
phere and the highly differentiated products of 
higher education, incentives for efficiency are 
weak and the result is the wide variance in effi- 
ciency that is readily observed. 28 

The lack of internal consensus about the relative 
priority to be given efficiency, as opposed to effec- 
tiveness, is a crucial factor in performance appraisal. 

Ambiguous Goals and Professional Autonomy 

The goals of a college or university or its subunits 
are not only ambiguous, they often are in conflict. 



One major result is ambiguity about the relative im- 
portance of teaching and research in faculty perform- 
ance. While the difficulty in evaluating teaching and 
service activities is well known, the real conflict 
comes when an institution fails to reward effective 
performance in these areas in favor of rewards for 
those actively engaged in research. In the absence of 
such priorities, the assessment process loses legiti- 
macy and becomes suspect. 

The existence of a high degree of professional auto- 
nomy in a college and university is important in 
several respects. The heart of a college or university is 
the faculty and they operate as teachers or resear- 
chers through departments schools or colleges, not as 
a bureaucratic structure in normally defined terms. 
Hierarchical structures are minimal; individuals have 
autonomy; the authority for many decisions made 
by faculties as individuals in groups may be, in 
practice, a final authority; supervision of these profes- 
sionals is minimal or nominal and participation in 
authority structures is fluid. 

In addition, the elements of professionalism are 
;o{ unifying but are fragmenting in their effects, 
legitimacy is granted to experts who are not central- 
ized but rather are dispersed throughout the institu- 
tion in as many as 100 to 150 different departments 
and/or disciplines. Typical faculty members experi- 
ence considerable conflict in their loyalty to the insti- 
tution and to the profession-discipline. This frag- 
mented loyalty is a particularly acute institutional 
problem for those faculty members in areas such as 
computer science, business administration, and en- 
gineering, where colleges and universities have to 
compete with profit-making organizations. 

The effects of professionalism are not limited to 
faculty members. Middle-level managers are turning 
to professional associations in an effort to enhance 
their status and to develop standards of professional 
performance. These managers have all the symbols of 
emerging professionalism, including more active pro- 
fessional associations, demands for greater job securi- 
ty, and the development of statements of profession- 
al responsibilities. 

The special nature of colleges and universities as 
organizations makes it crucial that systems of human 
resource management be adapted to the complex, 
non-profit, goal-ambiguous, professionally autono- 
mous nature of an institution of higher learning. 
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Each institution must have an accurate assessment 
of its condition relative to personnel resources for the 
next few years. For heuristic purposes we identify 
three probable institutional needs determined by in- 
stitutional context: the need to reallocate resources, 
people, and programs in response to changing student 
demands; the need to reduce institutional size and/or 
personnel over a reasonable period of time; and the 
need to retrench or lay off personnel in the short run. 
In practice, of course, a single-institution may find it- 
self in all three of these conditions simultaneously. 

Reallocation 

Perhaps the most complex ingredient in an institu- 
tional personnel profile is trying to develop responses 
to shifts in student demand. The magnitude of these 
shifts can be illustrated from Carnegie Council 
Data. 29 From 1969 to 1976 undergraduate major en- 
rollments in the professions rose by 53 percent (from 
38 percent to 58 percent) whereas enrollment in 
humanities majors dropped 44 percent (from 9 per- 
cent to 5 percent) and in the social sciences by 33 
percent (from 18 percent to 12 percent). When the 
number of faculty teaching in majors is considered, 
however, one finds an increase of only 16 percent in 
the professions and a decline of only 5 percent in the 
humanities, whereas there has been no change in the 
percentage of faculty teaching in the social sciences. 

One could cordude from these data that higher 
education institutions have not been successful in re- 
allocating faculty resou* 25 into the major fields 
where enrollment shifts are occurrfog. Not all en- 
rollments occur in major fields, however, and the 
humanities and social sciences are important com- 
pJmnentary ingredients in many undeigratuate pro- 
fessional degree programs. But the apparent im- 
balances in faculty resources should not be dismissed 
by blind support for the liberal or general education 
of candidates for professional degrees. The political 
conflict between liberal arts and professional areas is 
well illustrated by the following quote about the Uni- 
versity of Colorado at Boulder. 

In 1967 to 1977, student credit hours in busi- 
ness doubled, while business faculty increased 
by less than 10 percent. If the institution had 
been growing overall, the strain would not have 
been as severe, but with enrollment capped, re- 
allocation of FTEs from arts and science to busi- 
ness proved well near impossible. One conse- 
quence was that the college of business had to 
impose severe restrictions on its enrollment in 



ERLC 



order to maintain its accreditation.. .the college 
had to refuse admission to some 2,000 qualified 
applicants for the fall of 1979. SCH/FTE faculty 
production in the college of business is about 50 
percent higher than that of arts and science and 
among the highest of comparable colleges of 
business. 

In spite of these facts, when it was proposed by 
the administration that no cuts be made in the 
college of business faculty, the powerful lobby- 
ing block of arts and sciences insisted that the 
cuts be made proportionately among all colleges 
regardless of faculty loads. 30 

This incident is not isolated. The business school 
faculty at Temple University filed a grievance under 
their union contract asserting that their teaching 
loads were heavier on the average than those in liberal 
arts and that this was unfair and unreasonable. In 
another major public university, student credit hours 
per faculty member in the school of business is the 
highest in the university (817) and is more than twice 
as high as two other professional schools (365 and 
370). In one liberal arts college each business faculty 
member produced an average of 740 credit hours 
whereas the liberal arts faculty averaged 470 each. 

The lessons for personal administrators confronted 
with such wide swings in normal workload and/or 
productivity data are complex. The special cultures of 
individual disciplines traditionally have supported 
wide swings in "normal" academic practice. "Every- 
one knows" that music and nursing programs are ex- 
pensive and that law and business programs tend to 
operate as "cash cows" for the rest of the institution. 
It is in such instances as these that the complexity of 
academic organizations is most apparent. 

Reduction in Size 

Some institutions will find it necessary to reduce 
personnel in the coming years. For example, an analy- 
sis of Montana State University's potential show 

...that MSU will, over the next ten years, face 
reductions in the size of the faculty greater than 
the number of openings created by retirement. 
Because the national job market may also be 
very bleak, it was further assumed that faculty 
members will attempt tc remain in their present 
jobs for as long as possible. The extreme version 
of this assumption, that no resignations will be 
submitted except for retirement, projects a very 
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bleak picture in which perhaps an average of 
twelve faculty members per year will have to be 
involuntarily terminated. Further, if tenure is 
granted to 90 percent of those currently "on 
track," the entire faculty could conceivably be 
tenured. 3 1 

Johnstone reports that the staffing ratio at Mon- 
tana State University had gone from 14:1 in 1960 to 
19:1 in 1979 and implies that it has reached its 
limit. 32 Minter and Bowen's national surveys report 
only a slight change in the ratio of faculty members 
to students, full-time equivalents were about 1 to 
14.7 in 1969-1970 and 1 to 14.1 in 1979-1980. 33 
We found numerous cases where student-faculty 
ratios became the focus of fiscal control also. Hruby 
suggests in his monograph on Aquinas College that 
this was. part of that colleges's struggle for financial 
stability. 34 

There are only three basic ways to increase the stu- 
dent-faculty ratio: either increase the number of stu- 
dents and hold the number of faculty constant, re- 
duce the number of faculty and hold the number of 
students constant or develop some combination of 
the two. These various combinations have distinctly 
different income and expenditure enrollments, many 
institutions will find it necessary to reduce faculty 
just to maintain established student-faculty ratio poli- 
cies. Another response is retrenchment. 

Retrenchment 

There is some confusion about the term retrench- 
ment. As used here, it means the dismissal or lay-off 
of staff, tenured faculty, or faculty in mid-contract. 

Three basic questions dominate the national dis- 
cussion: 

1. Under what conditions should (or could) person- 
nel be dismissed or laid off? 

2. What procedures are necessary and/or desirable in 
retrenchment? 

3. What criteria should be used? 

The argument over retrenchment conditions tends 
to revolve around what constitutes bona fide financial 
emergency and program discontinuance, since virtual- 
ly all parties agree that faculty may be terminated for 
cause or medical reasons. The American Association 
of University Professors advocates a definition of 



financial exigency that involves a threat to institu- 
tional survival, whereas others would adopt a less 
stringent definition. 35 

Discussions with chief academic officers and 
the recent literature lead one to the conclusion 
that financial emergency is a more useful term 
than exigency. Emergency conveys the relative lack 
of time to deal with the rapidly changing circum- 
stances involved with revenue short-falls while an exi- 
gent situation may refer to general conditions of de- 
cline. 

The emergency condition of revenue short-falls is 
becoming increasingly common in American higher 
education. Mingle reports that, 

Three times in the past 10 yean, economic 
downturns have been severe enough to cause 
abrupt mid-year curtailments of spending plans 
in some states, as tax collections dropped with 
the declining economy. The first substantial cut- 
backs affecting education occurred in the 1974- 
75 recession, the second in 1979-80, and states 
face similar circumstances in 1 982. 3 6 (Ten 
Southern states have been affected in the last 
two years.) 

The problem in the private sector is how to deal 
with general decline. The most common cases are 
when "paid accepts" fall drastically in one year. One 
chief academic officer lamented in the summer of 
1982 that fall enrollment (paid accepts) was going to 
be 50 students less than planned. A $250,000 short- 
fall in a small college budget will require some drastic 
adjustments during the year. 

Bowen and Glenny have made eight recommenda- 
tions on the steps institutions can use during such 
emergency conditions. Briefly, institutions have to 
consider the advantages of selective as opposed to 
across-the-board reductions, the limits on flexibility 
represented by fixed costs, the appropriate student 
and faculty consultative mechanisms, the rules and 
regulations that limit fiscal flexibility and the proce- 
dures for faculty layoff and/or reallocation. 3 7 Other 
guidelines to be followed in times of retrenchment 
can be found in Fortunato and WaddelL 38 

Establishing retrenchment criteria requires that an 
institution determine the relative priority in places on 
different institutional areas. The institution has to de- 
fine: 
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1. the unit of retrenchment {that is, program, depart- 3. the locus of tenure (that is, department, college, 
ment, division, or institution); or campus); 



2. the categories of personnel (faculty, administra 
tors, or others); 



4. affirmative action goals; and 

5. the order of layoff. 
A WHOLISTIC AND STRATEGIC VIEW 



ELEMENTS OF PERSONNEL STRATEGY 

The essence of an effective academic strategy is a 
realistic assessment of environmental forces and their 
probable impact on a specific institution. 39 The 
remainder of this paper summarizes five major points 
in developing the personnel component of an effec- 
tive institutional strategy. 

Know Your Institution 

No one is in a better position to assess the impact 
environmental factors are likely to have on the insti- 
tution than a human resource manager with detailed 
knowledge of the institution. This knowledge will be 
developed through access to information about 
human resources and a data base that encourages 
analytic thinking. Certainly the knowledge of local 
and institutional employment conditions and special 
ways of getting things done is an essential mgredient 
in effecting a realistic strategic posture. 

A Wholistic and Strategic View 

Human resource managers are in a unique position 
to convince the top leadership (trustees, presidents, 
vice presidents, and deans) that personnel policies are 
relevant to all classes of employees, faculty and staff 
alike, and, further, that personnel costs and strategies 
are an important ingredient in a total institutional ap- 
proach to dealing with the contextual forces outlined 
in this chapter. 

Specifically, human resource managers should take 
the lead in demonstrating the much discussed links 
between people, programs, and budgets. No institu- 
tional strategy can be effective without a careful con- 
sideration of all of these basic elements. 



A Developmental Perspective 

In a complex, non-profit, goal-ambigious, profes- 
sionally-oriented organization that is labor-intensive, 
people are the most precious asset. In times of rapid 
growth, personnel resources were recruited. In times 
of stable or declining resources, an aging work force 
and systems of job security, pr-^onnel have to be 
recruited but they also have be nurtured and 
developed. Programs of development are an increas- 
ingly important responsibility of human resource 
management. 

Plan for Flexibility 

The trends detailed in this ariicto force human re- 
source managers to assess their institution's condi- 
tion. Since any such assessments have to be respon- 
sive to unpredictable changes or turbulent environ- 
ment, the more prudent administrators seek more 
flexibility in human resources. In faculty profiles 
such flexibility can be encouraged through develop- 
mental programs that seek to encourage cross-over 
teaching and the employment of faculty with second- 
ary teaching areas. Some institutions have found non- 
tenure track appointments to be an effective alterna- 
tive that also promotes flexibility. 

The pressure of collective bargaining may make it 
difficult to concentrate on such strategic considera- 
tions as those discussed above. The integration of 
bargaining into a comprehensive personnel structure, 
and eventually into the institution's strategy for deal- 
ing with environmental turbulence, is a crucial ingre- 
dient in institutional vitality. It is worth the effort! 
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Collective Bargaining in 
the Multi-Campus System 

By Richard E. Bjork 

REDISTRIBUTION OF RESOURCES 



Collective bargaining attempts to redistribute re- 
sources. When bargaining concludes with an agreement, 
the share and control of resources by the bargaining par- 
ties is different. While the parties occasionally enter the 
bargaining process with exaggerated demands for change, 
and occasionally settle for the status quo, the most com- 
mon results are alterations in relationships and reallo- 
cation of resources. The bargaining process pays little 
heed to what is required to generate future opportunities 
or to develop sources that sustain growth to ensure some- 
thing for future distribution. 

The most pervasive words in collective bargaining are 
"give", "offer", and "propose" for management and 
"demand" for unions. These words are good clues to 
what is expected of the parties. Management is cast in 
the role of guarding things that should be more widely 
shared. Unions are petitioners on behalf of employees 
for a fair share of things to which they claim rights. As 
roles are developed during bargaining, management mod- 
ifies its offers and proposals and unions modify their 
demands. Both parties make concessions in the spirit of 
good faith bargaining. By now, managers are aware that 
their modifications and concessions represent relinquish- 
ing management rights. Unions make concessions by 
modifying, that is, reducing the magnitude of their de- 
mands. It is no surprise that, except in severe crisis sit- 
uations, the final agreement is a reduction in the rights 
of management and some gain in union possessions. Each 
time an agreement is signed, the magnitude of change is 
less significant than the manner in which the character- 
istics of management are altered. 

That collective bargaining produces alterations in the 
concept of what is managerial and in the managerial proc- 
ess itself is no surprise to those who pay attention to 
exchange processes. More are surprised, in the industrial 
sector for example, to find their competitive position 
steadily diminished, until management lacks the requisite 



control over resources to make market decisions that will 
ensure profits. In higher education the surprise emerges 
when those who occupy managerial roles are confronted 
with a steady reduction in their abilities to individualize 
or personalize decisions. This is especially true with re- 
gard to decisions that permit special rewards or recog- 
nition to individual employees. 

While the terms "bottom line" and "profits" are not 
common to higher education managers as they form their 
goals, ready their strategies, and pursue their responsi- 
bilities, those managers must maintain a resource distri- 
bution system that supports a healthy organization. Higher 
education management operating in a unionized environ- 
ment must come to grips with questions such as — 

• What does the term "management" encompass in 
their particular organization? 

• What constitutes the range of managerial attributes 
from the essential to the desirable? 

• What distinguishes managerial behavior? 

It is often stated that most of higher education's formal 
leadership is uninformed about ur simply hostile toward 
basic managerial notions. While that observation may be 
a bit broad, since conditions are growing that promote 
the use of new managerial techniques and the borrowing 
of some well established ones, higher education man- 
agement must "know itself" if it has any hopes for ef- 
fective use of collective bargaining. Current expressions 
of dissatisfaction with collective bargaining are substan- 
tially rooted in vague, naive, and conflicting ideas about 
who is in charge of or responsible for different compo- 
nents of the university. 

Chances for working effectively within a collective 
bargaining framework are enhanced substantially when 
there is understanding and acceptance of the following — 
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• Management is a mechanism for establishing goals, 
acquiring and organizing resources, and directing 
the use of resources to achieve goals. 

• Management represents the interests of the whole 
organization including affected parties outside of 
those represented by unions, especially students and 
the general public. 

• Management is a primary initiator of actions and 
programs in pursuit of organizational interests, and 
a determinative evaluator of initiatives from other 
sources. 

Higher education institutions without collective bar- 
gaining can, and generally do, ignore the shifts from 
employee to employer leadership. The mechanics of tra- 
ditional faculty governance systems meet their needs, 
although the thinner the institutional financing the more 
interest in new managerial ideas. Where collective bar- 
gaining imposes its peculiar imperatives on operations, 
however, those who deny the employee-employer reality 
are major contributors to bargaining agreements that pre- 
tend management is neuter, and that familiar relationships 
can be maintained notwithstanding new and different con- 
tractual definitions. Such pretense and self-delusion 
impede what management must be and do to maintain 
vitality through distribution of resources that promote 
long-term institutional interests over, but not to the ex- 
clusion of, short-term accommodations. 

Because collective bargaining focuses on short-term 
needs, concerns, and issues, the process neither forces 
nor encourages serious decisions that explicitly take into 
account investments in areas of future import. In many 
instances, the future is shaped inadvertently or without 



serious discussion of organizational integrity. The bar- 
gaining mentality bears an unfortunate resemblance to 
the political legislative process. For example, organiza- 
tional life is relegated to dealing with fiscal or contract 
years, oiling squeaky wheels, dealing with equity via 
across-the-board distributions, and avoiding the escala- 
tion of costs required for a new act. 

It is incumbent on management to establish its lead- 
ership role by clearly articulating institutional goals and 
by specifying how management intends to pursue these 
goals. Once again, collective bargaining rests heavily on 
the premise that something of value will be moved from 
one party to another. The theory behind the process also 
includes the prospect that such movement will produce 
gains for both parties and the total enterprise. An ex- 
amination of contracts provides little comfort for those 
seeking to add gains in productivity, time spent with 
students, innovation, or other areas often associated with 
enriched, extended services or enduring institutional 
strengths. The movement of valuables is overwhelmingly 
from employer to employee. 

Unfortunately, the character of this movement appears 
unlikely to change merely because reasonable arguments 
can be advanced justifying such a change or suggesting 
that everyone's interests would be served by changes. 
Perhaps only calamities similar to those endured by the 
automobile industry in the late 1970's and early 1980's 
can promote a more common interest in maintaining a 
healthy source of future benefits for higher education 
organizations. Rather than wait for a crisis to persuade 
higher education of the major shortcomings of a process 
that pays scant attention to providing resources over the 
long haul, there is something more constructive and 
promising to do. 



MANAGEMENT ROLE 



Whenever collective bargaining is part of organiza- 
tional life, there is an absolute necessity to identify what 
constitutes management. As is always the case in higher 
education, pluralism will prevail and management will 
have many identities. While such diversity has its own 
problems, an important objective is to identify who the 
managers are and what they do. Inelegance of expression 
should not deter boards of trustees, legislatures, or any 
other party to ownership and legal control, from meeting 
the responsibility of establishing who must at least rep- 
resent the organization in collective bargaining. One might 
hope for a more comprehensive idea about how and by 
whom a place is managed, but even a limited investiture 
of managerial responsibility is essential to collective bar- 
gaining. Without management representation at the bar- 
gaining table, the process will need a new name. 

If the organization's governing body is unclear about 



who the managers are and what they do, then collective 
bargaining is likely to have a nightmarish quality. Much 
of the agony often expressed when the impact of collec- 
tive bargaining is discussed can be traced to mixed signals 
about what it means to function as a manager. There is 
no doubt that higher education is fertile territory for con- 
fusion about roles. The traditional forms for operating 
the higher education enterprise provide few useful guides 
for adapting an approach to employer-employee relations 
bom and shaped in a sector from which higher education 
has been insulated. The terms used even sound strange, 
because they arose from some place other than higher 
education. 

The major shock wave that accompanies collective bar- 
gaining arrives as the realization emerges that initial con- 
trol over critical powers and resources is different. Es- 
pecially in public jurisdictions, governing bodies find 
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themselves statutorily invested by states with some pow- 
erful, explicit rights and obligations, not to mention the 
forest of rules and regulations with all the appearances 
of folklore. Private sector universities are likely to work 
within the better established framework built by federal 
legislation and practice. In most cases, however, insti- 
tutions and their newly emerging managers, including 
governing bodies and their agents, are surprised and even 
overwhelmed by the new obligations of being in charge 
and the new prospects for sharing responsibilities. 

Not surprisingly, most early responses of management 
to the new conditions associated with the legal separations 
of employers and employees, and to the necessity of 
conducting important business through the collective bar- 
gaining processes, tended to emphasize avoidance of 
change. Few higher education organizations responded 
to the arrival of employee unions by asserting manage- 
ment's rights to all things not excluded by statute or 
covered by a contract. Most look back to "day one" and 
wish for a different choice. But current leaders in higher 
education are generally committed to a long-standing ap- 
proach to administration covered by terms such as 
"shared" or "participatory governance" and "collegi- 
ality." Their response at this critical moment favors an 
accommodation of tradition ever a bold stroke. Thus, 
opportunities for fashioning a managerial role congruent 
with the new world of employee representation and col- 
lective bargaining are lost. 

Reluctance to reach out for new management designs 
that might capture the nature of collective bargaining 
more effectively may be an impediment but the process 
itself is shaping more realistic roles for management. 
Organizational change is known to be slew and is most 
often accelerated by a sharp external stimulus. Thus, 
management postures tend to reflect willingness to adjust 
to pressures as they come along. Managenv^nt roles are 
created primarily by reactions to employee representa- 
tives who press their demands until a threshold point is 
reached for a particular organization. 

Employees organize and bargain to obtain and maintain 
things they value within an identifiable organization. Since 
management represents the legal owners of the enterprise, 
management must articulate a clear statement of what is 
within the scope of bargaining. Statutes, rules, regula- 
tions, decisions, opinions, and practices all influence the 



scope of bargaining. Occasionally, the spirit of collegi- 
ality encourages the expansion of bargainable matters, 
thereby requiring the distribution of resources intended 
for the maintenance of managerial prerogatives and 
integrity. 

V/hatever the scope of bargaining, it represents the 
arena management must use when directing resources to 
organizational goals. If management accepts no signifi- 
cant responsibility for setting organizational goals and 
directing their pursuit, then the scope of bargaining will 
be fluid and management behavior will be dominated by 
responses to the demands of employee representatives. 
To the extent that management perceives itself as pursuing 
an organizational mission by strategic vviitrol of re- 
sources, the prospects for keeping the sc<v- of bargaining 
reasonable improve. The spectacle of management re- 
sponding to an avalanche of employee demands, created 
by including every interest in the package brought to the 
table, should dissuade those attracted to a laissez-faire 
approach to bargaining preparations. 

The aim is to turn collective bargaining in higher ed- 
ucation into a generator of new prospects. Current prac- 
tice is to use collective bargaining primarily as a means 
of transferring resources from employer to employee. If 
perpetual motion were a reality, that practice might sur- 
vive a long time with only modest disadvantages. Since 
resource generation within higher education is only now 
becoming a lively art, the current practice points more 
to conditions similar to those confronting steel and autos 
than those propelling computers. The shift required for 
higher education, if collective bargaining is to afford a 
window for long-term health, is for management to par- 
ticipate in the process committed to asserting its role as 
a prime initiator, as well as the traditional dispenser, of 
organizational resources. Collective concerns gradually 
overshadow the initiatives of individuals. The competi- 
tion of many voices for influence and the impact of many 
individual initiatives must give ground when collective 
bargaining is the channel for defining relationships, power, 
and authority. Management initiative is the most under- 
used yet promising, feature to emerge from the struggle 
to find a workable fit between higher education and col- 
lective bargaining. 
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FRAMEWORK FOR ACTION 



The effectiveness of collective bargaining in managing 
and distributing resources requires that management's role 
accurately reflect the realities of the on-going relationship 
between employer and employees. Memories of how 
things operated before collective bargaining often trans- 
late into actions that impair those relationships rather than 
improve them. The prospects for recaptu ring the character 
of the relationships when faculty made the central insti- 
tutional decisions are remote when collective bargaining 
arrives. The prospects for preserving past relationships, 
while adding new ones to deal with nonacademic matters 
(such as wages and working conditions) are little better, 
although those prospects are discussed with vigor. 

Collective bargaining simply requires substantial 
changes in the relationships among professionals who 
choose this route. Those who inherit collective bargaining 
or who believe it has been thrust upon them fight hardest 
to avoid or deflect the impact collective bargaining has 
on their way of conducting their professional lives. Long 
resistant to pressures that impose restrictions on the free- 
dom of professionals to exercise their own judgments, 
the higher education community works to avoid the im- 
portance of collective bargaining by continuing to rely 
on the blunting power of long processes and absorption 
instead of direct confrontation. 

The growing interaction of higher education personnel 
with organizations and events outside of higher education 
should produce pressures for new arrangements. Higher 
education professionals have been crossing between their 
territory and that of different organizations regularly. Fre- 
quent passage encourages different perspectives and places 
new instruments at the disposal of the traveler. The status 
and security of the higher educational professional has 
slipped, and growth in rewards falls further behind for 
most. Since the prevailing systems for bestowing rec- 
ognition and exercising power within higher education 
favor those with attributes that are neither easily obtained 
nor widely distributed, a new distribution and security 
system is attractive, even if borrowed with minimal crit- 
ical appraisal from a different place. 

These changes in relationships primarily affect the fol- 
lowers rather than the leaders among institutions. This is 
especially true with public institutions covered by state 
statutes permitting employee representation via collective 
bargaining. This explains the reluctance of affected in- 
stitutions to come to terms with the central implications 
of operations affected by collective bargaining. While 
these institutions may not stand as high in the "pecking 
order" of institutional prestige, they still value the char- 
acteristics and style of the lead institutions. Caught by 



their own unwillingness to venture very far away, insti- 
tutions and employees find collective bargaining more of 
a curse than anticipated, and seldom a vehicle for new 
opportunities. 

The basic framework for effective collective bargain- 
ing in higher education includes understanding of the 
following components. 

THE CONTRACT 

The objective of a specific collective bargaining proc- 
ess is to produce a contract. The contract embodies the 
rights and obligations of the employer and employees 
(including employee agents), and defines critical rela- 
tionships. Depending on the scope of bargainable issues, 
the contract can regulate behavior in both the minor and 
the major areas of institutional life. Few contracts exclude 
matters of considerable import, although conventions of 
academic governance sometimes are used to screen ac- 
ademic matters from direct control under the contract. 
Indirect control of academic affairs flows from decisions 
on such contract items as personnel evaluation, work 
assignments, seniority, outside employment, workload, 
and professional responsibilities. 

Historically, management has had few explicit rights 
in higher education operations, and only rarely have sub- 
stantial managerial rights been asserted. As a result the 
negotiated contract represents more restrictions and ob- 
ligations for employees, especially professional, than pre- 
vail under non-contract conditions. Faculty rights had 
been well established by practice and faculty obligations 
were seldom described in a form comparable to the con- 
tract. The higher education community understood the 
most important rules, and informal arrangements were 
generally more important than contracts as guides to ap- 
propriate behavior. As long as someone was keeping the 
books, the important things could be handled by con- 
ventions that evolved from belief in the self-regulatory 
nature of a professional group. 

While management previously unfettered by a contract 
could have expressed leadership in many areas, such has 
rarely been the case. The few college and university pres- 
idents who receive high marks for mobilizing their in- 
stitutions and reshaping higher education stand out from 
the legions who merely served in ways that offended 
least. Those analyzing presidential selections now are 
raising concerns that the veto power of constituent groups 
favors a continuation of management leadership char- 
acterized more by balancing the rights of others than by 
asserting management rights. 
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Regularly presidents are reminded that thoy have both 
inherent managerial rights and rights under the contract. 
The problem is seldom that management deliberately ex- 
ceeds or abuses its rights. The problems that dominate 
the grievance processes focus on the failures of manage- 
ment to observe the rights of employees as guaranteed 
in the contract. Management distress generally reflects 
pressure the contract exerts for the development of pro- 
cedures that substitute adherence to form for individual 
arrangements. Both tradition and procedural issues de- 
flect management from using the contract as a window 
to new leadership roles. Employee emphasis on contrac- 
tual provisions keeps management occupied and away 
from more significant actions. 

Contract language steadily replaces other kinds of com- 
munication, especially general, informal, casual, or con- 
fidential forms. Persons accustomed to sharing infor- 
mation informally across employer-employee lines are 
surprised to find that frequently generous, friendly ges- 
tures generate grievances rather then appreciation. A prin- 
cipal casualty of the authority of contract language is the 
expression of personal opinion or judgment by a manager 
in an area even lightly touched by the contract and related 
statutes. Since the contract is the sole or principal doc- 
ument that third parties use in resolving disputes between 
employers and employees, all parties quickly learn that 
adherence to contract language is valued more than at- 
tempts at creative solutions. It is not unusual for both 
employers and employees to find that their joint agree- 
ment to resolve a difference is blocked because it does 
not conform to the contract. 

Not surprisingly, the contract has two edges. One is 
an impediment and a strait jacket; the other is an oppor- 
tunity for management to develop leadership roles based 
on the explicit responsibilities. Those who see contracts 
only as strait jackets, the majority, are those who moan 
about the impact of collective bargaining. The occasional 
voices of optimism come from those who believe man- 
agement initiative can develop the substantial territory 
allocated to it by collective bargaining. 

THE INDIVIDUAL 

Industrial employees seldom see themselves as re- 
sponsible for management or as individually effective in 
representing their interests. Separating employer and em- 
ployee comes naturally, and joining employees together 
to pursue collective interests proves more effective than 
going it alone. Different attitudes shape the higher edu- 
cation community. While higher education has a variety 
of employees, the influence of professional status, es- 
pecially that of self-directed faculty, produces an envi- 
ronment that recognizes and nurtures ^dividual efforts. 



Consequently, individual voices and actions are encour- 
aged, and the belief that the faculty is the institution 
makes distinctions between ownership and management 
difficult. 

Collective bargaining, unit representation, conditions 
of employment, bargainable issues, and similar terms 
dealing with employer-employee relations point to po- 
tential problems for an organization that tolerates or hails 
the cacophony of competing ideas. Faculty, in particular, 
have enjoyed substantial opportunities to do and say what 
they believe is important, and they have enjoyed more 
immunity from responsibility for what they do than most 
people. 

Both myth and memories sustain the notion that in- 
dividuals make personalized employment arrangements 
with institutions. In public institutions with personnel 
classification systems, salary ranges, and central over- 
sight, the degree of personalization is more limited than 
the post-collective bargaining laments might indicate. 
Whatever the controlling conditions were before collec- 
tive bargaining, they provided opportunities for person- 
alization and individual treatment that generally disap- 
peared with the contract. This form of negotiations moved 
into a new area where more interests must be taken into 
account and where equity means treating everyone the 
same. Management interest in dealing with an employee 
directly is constrained by the existence of the employee 
representative invested with contractual rights to do the 
talking and listening, and by the constant threat of griev- 
ances and unfair labor practice charges. 

Whether measured as a gain or a loss, the status and 
role of the individual has some new features. The indi- 
vidual has a spokesperson who represents the interests of 
a unit of employees. Individual interests are protected 
within the framework of collective interests. Adequate 
performance or meeting minimum standards has prece- 
dence over individual excellence. The list can be made 
longer. Behavior must be modified with the result that 
employee participation in managerial functions is reduced 
and the individualization of relationships between em- 
ployer and employees is severely limited. 

The restriction on freedom of individual action inherent 
in collective bargaining may slow its expansion to insti- 
tutions where faculty and staff professionals prize their 
individuality and are convinced that they have qualities 
that will withstand comparisons and competition. Those 
restrictions, however, strongly influence the style and 
content of operating relationships in institutions where 
collective action appears to offer benefits individuals couid 
not gain unaided. 
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THE DELIVERY 

Commonly, as the parties initially enter the collective 
bargaining process, each takes stock of things already 
possessed and lays claim to what each thinks it should 
have. In the industrial sector, management generally has 
laid claim to nearly all the resources and their control, 
and labor has set goals for shifting resources through a 
strategy that requires management to make concessions. 
The major difference in this starting relationship in higher 
education is the reluctance of management to lay claim 
to rights of control. The storehouse of resources higher 
education management believes it starts with seems to 
contain modest stocks. Faculty strategy in collective bar- 
gaining reinforces management's sense that collegiality 
means significant faculty control over critical decisions. 
It also focuses on acquiring more financial rewards and 
job security. 

While some higher education management recognizes 
that the traditional distribution of control and resources 
between employer and employee puts them at a disad- 
vantage in collective bargaining, they find changing the 
original die beset with frustrations. Asserting that man- 
agement has rights it must exercise for its own integrity 
and the interests of the whole institution creates new 
excitement and prospects for collective bargaining, but 
it has yet to force more realistic negotiations in higher 
education. Additionally, when third parties are called 
upon to deal with boundaries and rights, the predispo- 
sition to continue what exists is overwhelming. Since 
management rights in higher education are generally un- 
developed, the initial advantage in collective bargaining 
goes to the employees who already possess both mana- 
gerial and nonmanagerial roles. 

Early collective bargaining produced contracts that 
maintained the mixture of roles for the employees with 
professional status. Perhaps the long-standing confusion 
over the roles of faculty chairpersons illustrates the re- 
luctance of management to come to terms with the re- 
quirements of its role in collective bargaining. Reinforced 
by legal decisions and growing insistence of accounta- 
bility, management more frequently participates in col- 
lective bargaining with an increased awareness that it is 
expected to do more than find new ways to meet employee 
demands. Some newer contracts reflect management rights 
and expectations. The next step may even include the 
emergence of managers who administer the contract as 
though it imposes responsibilities on both parties. 

The clear definition and mutual understanding of em- 
ployer-employee roles are prerequisites to effective col- 
lective bargaining. Staying loose may serve free-flowing 
deal-making, but that attribute produces contracts that 
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enrich lawyers and bedevil personnel officers. Armed 
with roles they understand, the parties can tackle the 
redistribution process with some confidence that they will 
emerge with recognizable shapes. 

Responsibility for replenishing supplies that will be the 
objects of later negotiations rests with management. Rarely 
has collective bargaining been highlighted by the parties- 
attention to generating new resources. An occasional nod 
is given to increased productivity, for example, as a sign 
of concern that the delivery system might run dry or that 
employees have responsibilities for generating new re- 
sources to maintain a healthy organization. 

It is essential to bear in mind that employee represen- 
tatives derive their positions and power from their abil- 
ities to deliver what their constituents want. The right to 
lead and speak for employees and to use their collective 
power is closely related to success in gaining new re- 
sources every time a contract is negotiated. Telling con- 
stituents that the well is dry will be tolerated only a few 
times. Asking them to give back something they already 
have is acceptable only in dire circumstances. Coming 
back empty-handed will not work. Thus, the pressure to 
move resources from the employer's hands to those of 
the employees with scant attention to how resources are 
created is inexcusable. Unchecked, the process has a 
natural outcome: collapse of the organization. Borrowing 
concepts of collective bargaining from the industrial sec- 
tor may also mean inheriting the negative characteristics 
of employees' failure to reinvest a fair share of their gains. 
Without perpetual growth to mask the ultimate conse- 
quences of constantly moving resources to respond to 
short-term demands, the process runs down. Higher ed- 
ucation is searching for new outside investors to maintain 
or restore its health. The more distressed may even be 
looking for saviors. Unfortunately, collective bargaining 
may only take new resources and deliver them over the 
same routes that have not yet produced a solution. 

THE HORIZON 

"The future belongs to those with vision and with plans 
that match those visions." Futurists describe exciting 
prospects, challenges, and new worlds. Planners are busy 
preparing individuals and organizations for the journey. 
Meanwhile, public funding, which supports the bulk of 
public and private higher education in various ways, is 
allocated for the short term — the inevitable fiscal year. 
And the collective bargaining distribution system, which 
dominates part of higher education, is preoccupied with 
who gets what for the terms of the contract — probably 
one to three years, with reopeners if some new prospect 
pops up. 

36 



The pressure to reach an agreement between the parties 
to collective bargaining is much greater than the pressure 
to take the future into account. Instead of using the future 
as a stimulus to distribute resources for a long trip, the 
parties to negotiations are more likely to rely on the future 
to overcome any mistakes made in the rush to agreement. 
Serendipity, and the belief that the future will take care 
of itself once the negotiators take care of immediate prob- 
lems, provide a substitute for dealing with possibilities. 
Pragmatism and past experience dominate negotiations, 
especially if the objective is a successor contract. Even 
poorly drawn and inappropriate articles are ignored if 
they have not created problems during the term of the 
contract. "Improvement" is used to describe gains to the 
parties more than as a concept dealing with the direction 
of an institution. 

The puzzle posed is finding ways to moderate the ef- 
fects of the limited horizon of the collective bargaining 
process, while tending to institutional health. The re- 
sponsibility for solving the puzzle falls primarily on man- 
agement, for the obligation of institutional stewardship, 
often including clear legal and fiduciary responsibilities, 
is a critical aspect of differentiating management from 
others in an organization. Management that views its 
rights narrowly will find few chances to establish plan- 



ning horizons on general conditions in higher education 
beyond those accommodated by the reach of collective 
bargaining. An extended horizon is dependent on man- 
agement initiative. 

The opportunities for management initiative are en- 
hanced as the parties develop reliable patterns of inter- 
action, often through a series of negotiated agreements 
with employee representatives who retain leadership po- 
sitions for extended periods and who are replaced through 
well established processes. Volatile leadership offers few 
opportunities for engaging attention for long-term issues 
and goals. Without management insistence that the terms 
of a contract not define the boundaries of the future, 
collective bargaining can easily consume energies that 
could be applied to strengthening institutional vitality. 
Collective bargaining and contract administration are both 
activities that easily expand to fill whatever time is avail- 
able. 

Collective bargaining provides a framework for defin- 
ing important, but limited, aspects of institutional life. 
Management that permits collective bargaining to exceed 
its assigned domain invites restraints that will narrow 
institutional h(.«i2ons and reduce institutional prospects. 



CRITICAL OPERATING GUIDELI» 



Earlier this chapter suggested that if management does 
not respect the importance of knowing itself, the collec- 
tive bargaining process will not work well. If neither party 
has a grip on its goals, the process is likely to value 
present circumstances and the short view more highly 
than the future may warrant. The results may accom- 
modate present interests and distribute available re- 
sources, but may set in motion growing requirements or 
create a legacy of obligation that effectively spends the 
future resources before long-term goals come into sight. 
Therefore, it is important to know where to go, or at 
least to have a sense of direction, along with knowing 
where one is. In most operations, those who have set 
goals fare better than those who play by ear, or even 
those who rely on muddling through as an art or quasi- 
science of management. Early collective bargaining con- 
tracts feature the shortcomings of arrangements made by 
persons who prized their own skills for teasing reason 
out of a new adversarial relationship, who were confident 
that they understood the true nature of the academic com- 
munity, and who believed that the power of tradition 
precluded significant changes in the conduct of higher 
education based on discussions with employee represen- 
tatives on wages and conditions of employment. Seldom 
do those contracts display markings suggesting that the 



author sensed they were establishing patterns that would 
be reused and would increasingly shape the character of 
future relationships of the parties covered. Likewise, evi- 
dence is absent that the parties came to agreement alert 
to the implications of the contract on institutional goals. 

Because the extent to which the agreements reached 
via collective bargaining would influence participating 
institutions became a matter of serious interest after ex- 
perience with one or more contracts, even institutions 
that claimed to have clear goals made few contractual 
provisions to promote their vigorous pursuit. For those 
institutions struggling to clarify goals or inattentive to 
planning as a feature of management, their first contracts 
reflected conclusions seemingly appropriate for the time, 
commitments that would be continued and wo'uld increase 
in costs, and nary a hint that the basis for these relation- 
ships was getting the institution to where it must go. 

It is said enough to be believable that small phrases in 
contracts control the most significant resources of an in- 
stitution. In personnel-intensive organizations such as 
higher education, all commitments made to employees 
via the contract possess a power that cannot be ignored 
when assessing the prospects for moving an organization 
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toward its goal. Even if collective bargaining is con- 
strained by tight limits on bargainable issues, by an as- 
sertive management, or by extensive shared governance 
systems, the resources that must be committed by contract 
strongly affect the capacity of institutions to pursue their 
goals. 

Given the fact that a bargained contract regulates the 
distribution of a critical share of institutional resources, 
the importance of proceeding within the framework of 
clearly stated institutional goals and plans for their pursuit 
is heightened. The dangers of collective bargaining dom- 
inated by artistic freedom for the negotiators, with only 
broad objectives for guidance, offset the prospects for 
gain from on-the-spot creativity. The artful, creative ne- 
gotiator is welcome to represent the interests of both 
parties against a backdrop of requirements for institu- 
tional health. 

It is the inescapable responsibility of management to 
state institutional goals and to identify the resources and 
operating conditions essential for their attainment. There 
are different processes available to institutions to set goals. 
Whatever the process chosen, management must insist 
that the alternatives offered by collective bargaining be 
evaluated in terms of their impact on those goals. If 
management does not insist that institutional goals shape 
collective bargaining, the field is wide open for contrac- 
tual arrangements that nourish present appetites while 
starving the future. 

The first imperative is to establish institutional goals 
as an integral part of collective bargaining. The same 
characteristics of higher education that hamper clarifi- 
cation of management and its roles work in favor of 
integrating institutional goals. The blurred divisions of 
authority have supported some aspects of community for 
higher education not prevalent in other unionized orga- 
nizations. The porous nature of organizations in higher 
education institutions permits and nurtures a mixture of 
differentation by function and common identification with 
a distinctive way of life. The balance may be precarious 
from time-to-time, but it provides a basis for sharing. 

The long standing practices associated with shared and 
participatory governance, collegiality, and consultation 
maintain an existing body of shared goals for most in- 
stitutions. These same practices and the attitudes they 
reflect offer routes both for infusing existing shared goals 
and for developing goals into that part of institutional life 
regulated by collective bargaining. 

It is management's responsibility to direct the bar- 
gaining process to a distribution of resources within the 
scope of bargaining that will support the steady pursuit 



of shared goals. If bargaining turns toward issues of shared 
management, the train is off the track. The task is not 
only getting back on track; it is also one of continuing 
the movement to strengthen management's role as stew- 
ard of institutional purpose. Both the unexpected, slowly 
emerging direction of collective bargaining and its influ- 
ence on management are grounded in the opportunities 
presented by a tradition of sharing and the explicit nature 
of a contract. 

The potential for troubled relations increases when the 
choice is made to pursue shared management rather than 
to proceed along the track toward a clear management 
responsibility for defining the conditions for a healthy 
organization that will serve employer, employee, and 
client. The sorting out of "who's responsible for what?" 
and "who's in charge?" cannot be deferred without fac- 
ing an even deeper thicket later. The goal is to develop 
roles for the parties that realistically reflect their actual 
responsibilities for the organization. 

Healthy pursuit of institutional goals is a basis for 
assigning roles that will help the collective bargaining 
process to be both responsive to current concerns and 
protective of longer term goals. Help comes first in terms 
of attitudes of each party toward the other party. To es- 
tablish supportive attitudes means delivering what was 
promised. That is not a surprising statement, yet achiev- 
ing that result has been complicated by a tendency of 
both parties to enter bargaining with positions that have 
little connection with reason or reality, and proceeding 
to conduct bargaining for a substantial time as though 
some script required irrationality. Granting that such an 
approach occasionally yields some unexpected gem, it 
hardly encourages consideration of issues as they impact 
institutional goals; nor dees it suggest that anyone is 
believable. 

Well understood roles for the parties can be developed 
within a framework of shared goals more by practice than 
by fiat. While the necessary forms of organization, the 
basic rights and obligations, and the correct conduct of 
the bargaining parties can be described in the abstract, 
the fact that higher education either started without the 
customary prerequisites for collective bargaining, or ne- 
glected to start at the beginning and ended up going 
forward and back to the beginning at the same time, has 
muddied the waters. The chance to work from a rational 
model appropriate to higher education from the outset 
has slipped away, and building a process or system as 
the parties go along has become the dominant approach. 
Individuals who have any actual experience with collec- 
tive bargaining have become gurus in the field, and some 
salvaged nondescript careers by fashioning organizations 
and conferences to swap stories. 
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While those who camo ti? &c practice of collective 
bargaining first may ^crr?:^b^i tlt^ conceptual base 
for their practice, Oiey ft«d VhusS \Vho continue to arrive 
are finding the essential ingredients for effective collec- 
tive bargaining in a framework of materials with unfa- 
miliar and dissimilar properties: 

• employer/management, with rights and obligations 
that encompass institutional goals, resource devel- 
opment, and leadership initiative. 

• the individual, whose rights and interests are col- 
lected and joined with those of others and for whom 
personalization is diminished. 

• the contract, which makes explicit and binding rights, 
obligations, and relationships that replace self-reg- 
ulation with the authority of third parties, and which 
constrains vision. 

• the higher education community, with its urge to 
distinctiveness and its deep roots in traditions of 
sharing and joint responsibility. 

The practice of collective bargaining within a frame- 
work of these influences affords the parties room for 
developing the resources and potential of higher educa- 
tion. Institutions that live with collective bargaining al- 
ready have a different status. Frequently, that difference 
is considered an affliction. While collective bargaining 
has not been recognized as an asset, nor is it likely to be 
a proudly worn badge, it must be used as an instrument 
to exploit the differences it creates. 

CLARITY OF RELATIONSHIPS 

Too often the conclusion is reached that the clarification 
of employer-employee relationships via collective bar- 
gaining means imposing a straitjacket. The contract makes 
explicit significant aspects of those relationships; how- 
ever, the contract does not control the dynamics of those 
relationships. To the extent that collective bargaining 
clarifies authority, responsibilities, obligations, roles, and 
basic procedures, it reduces the losses from ambiguity, 
uncertainty, inconsistency, and trial and error. In orga- 
nizations with lives that extend beyond those who are 
part of it at any specific time and that conduct activities 
affecting people beyond its formal organizational bound- 
aries, substantial benefits are derived from order and re- 
liability. Both tradition and contracts are sources of these 
benefits. Thus, the potential value, not just the obvious 
importance, of the roles required by collective bargaining 
and the contract should not be missed because annoyance 
with the restrictions of collective bargaining crowds out 
suggestions that constructive actions are now possible. 



Certainly there are widespread preferences in higher 
education for operations guided more by practice than by 
formal regulations. For many institutions, however, un- 
stated obligations and traditional relationships have not 
served adequately. Thus, relationships have been restated 
and formalized, complete with some important instruc- 
tions. If the new operating rules are applied intelligently, 
instead of being used as a basis for sophisticated gaming, 
the burdens of unfamiliarity gradually become regular 
operating procedures. Consistency and reliability are not 
only for dullards, they are also essential to using energies 
to move on to new goals rather than retracing old steps. 

The simple idea that you should make what you know 
work for you is applicable here. The collective bargaining 
contract helps inform the affected parties on selected mat- 
ters of importance. Knowing the rules of the game is 
considered essential to effectiveness in most instances. 
If that is so, having the same rules written down should 
have some potential for help. Resistance to the forms, 
procedures, and rules associated with collective bargain- 
ing is probably a greater impediment to gaining advantage 
from the increased clarity about who is responsible than 
is the contract itself. The contract is an inevitable outcome 
and it must be managed to gain the most from what it 
makes clear, as well as what it does not cover. 

MANAGEMENT AS A SOURCE 

Collective bargaining offers management new oppor- 
tunities to be a source of initiatives, ideas, actions, in- 
formation, and even control. The idea that higher edu- 
cation is susceptible to management and that some may 
be especially qualified to manage has been steadily 
emerging in higher education — complexity, new roles, 
and new resources all have contributed. But collective 
bargaining has proved a propellant for managerial 
development. 

Management is needed to be across the table, to be 
the other party to negotiations and to the contract. Be- 
cause law and custom define management and invest it 
with rights and responsibilities in collective bargaining, 
a door of opportunity opens even wider. Despite blinking 
eyes and other uncertainties of management in the new 
light, management has important things to do beyond 
keeping the books and meeting the payroll. Now man- 
agement has real power to steer an institutional course. 

Sensing new prospects, some people in management 
positions have assumed that the new power was personal 
and was an avenue for them to have their ways. They 
are the failures. Most have let the new prospects for 
institutional leadership lie dormant; basically reacting to 
the demands of unions by seeking maximum accom- 
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nodations with the past. They spread most of the gloom 
ibout the negative impact of collective bargaining in higher 
iducation. Obviously, the creative managers have meas- 
lred the opening for leadership and are using the new 
nanagerial opportunities to bend resources toward the 
;ood health of institutions. Collective bargaining pushes 
ome one person into responsibility for the whole, so that 
ndividuals will benefit from healthy organizations. 

While management in higher education remains tem- 
pered by the strong influences of community, collegiality, 
participatory governance, and other forms of sharing, 
jxpectations are growing that management will develop 
Positions representing institutional interests, that man- 
igers work for and are responsible to boards and public 
podies. Increasingly, management must engage in col- 
ective bargaining by putting forward management po- 
rtions and proposals that reflect institutional goals. As 
he resource pot available to management has gradually 
jmptied through responses to employee demands, the 
ealization has arrived that collective bargaining requires 
nanagement to develop strategies that include pursuit of 
heir goals. The measure of success could not long remain 
low little was lost or given; thus, pressure has grown for 
nanagement to be a source of proposals that extend the 
lorizons of collective bargaining. 

rHE JOB IMPERATIVE 

No doubt employees believe collective bargaining pro- 
luces an additional shield for job security. Professionals 
nay show signs of discomfort in straightforward discus- 
iions about protecting their jobs through unionization, 
>ut unions find themselves expending much of their time 
ind energies in protecting both the competent and less 
rompetent from many actions they believe impinge on 
he employees' rights to some aspect of their jobs. Keep- 
ng a job is a high priority for an employee; keeping jobs 
s the life-blood of a union. 

Because jobs and work are central to institutional ex- 
stence and operations, management and employees have 
i shared goal that can be used to influence substantially 
he collective bargaining process, the quality of the ne- 
gotiated contract, and the pursuit of external support. 
Joth the day-to-day business of the organization and the 
:ollective bargaining process must demonstrate the in- 
erdependence of institutional resources and jobs. Em- 
ployees should not be permitted to be uninformed or 
nisinformed about the operation, conditions, and pros- 
pects of the organization. Close examination will un- 
loubtedly disclose that there are few true secrets that 
:annot be revealed. Further, full disclosure of those things 
hat most affect job status is more likely to produce rea- 
onable responses than is surprise and suspicion. 



Individual employee complaints and grievances may 
well rank as major annoyances of life under collective 
bargaining, but common interest in maintaining or en- 
hancing staffing levels and jobs is an attractive avenue 
for enlisting employee support for institutional goals. 
Those bothered by the adversarial features of collective 
bargaining in a community dominated by professionals 
should find hope in this opportunity for deriving benefits 
from a circumstance that otherwise disrupts long-standing 
relationships. 

FOCUS ON CLIENTELE 

The emergence of management as a source of ideas 
for institutional health, the growth of management as an 
active force in organizing resources to achieve institu- 
tional goals, and the connections employees begin to 
make between long-term institutional vitality and their 
own prospects (as opposed to general professional rec- 
ognition) all contribute to a new focus on clientele. In 
the worst form, interest in clientele smacks of a simple 
head count: Are there enough clients to provide money 
to meet the payroll and to keep the doors open? While 
survival is a basic interest, the unrestrained pursuit of 
survival by some institutions has stimulated modest calls 
for self-policing, and a sprightly business for those claim- 
ing skills in "managing decline". 

In its more promising form, looking after the interests 
of students and other users of higher education services 
leads to stronger support and greater attention by em- 
ployers and employees to finding new routes to improving 
the quality of their services. Collective bargaining is a 
perfect forum for making the connections between pay, 
working conditions, governance, evaluation, etc., and 
what happens to institutional services as each compromise 
is made and each agreement reached. Unimaginative 
management and selfish employees may appear to have 
dominated collective bargaining in most contracts. But 
as the walls of job security get so high that the profession 
begins to lose new blood and total jobs decline, and as 
support sources, especially public sources, find more 
compelling services to support, conditions favor paying 
more attention to clients. Collective bargaining is a for- 
malized process for tackling issues that affect the capacity 
of educational institutions to invest resources in main- 
taining client demand. 

Government and private support offer little promise for 
long-term relief and renewal. Because client commitment 
means both immediate help in the resources their partic- 
ipation produces and long-term help in broadening the 
role of higher education in society, the pressures collec- 
tive bargaining exerts for providing services to maintain 
clients can be exploited for improvements. As collective 
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bargaining relationships mature, process serves as a means 
of developing shared responsibilities for institutional 
health. The clients now become recognized beneficiaries 
as well as supporters. 

CHANGING EMPLOYEE ROLES 

As the collective bargaining process deals with dis- 
tributing resources, it opens doors for laying institutional 
issues before both the employers and employees. Not 
only do employees see that there are direct relationships 
between institutional health and goals and their own in- 
terests and jobs, but employees are nudged into accepting 
responsibilities for participating in the solution of prob- 
lems, including facing new roles in concert with man- 
agement. The tradition of shared responsibilities is strong 
in higher education. While that tradition often is either 
misapplied or abused in the first stages of adjustment to 
collective bargaining, its value assumes renewed impor- 
tance as collective bargaining emphasis shifts from the 
simple matching of resources to demands to the complex 
matching of resources to goals. This latter involves de- 
ferring rewards, stimulating improvements, making qual- 
itative changes and choices, and other actions that blur 



the distinctions between employee and institutional 
interests. 

The effective participation of unionized employees in 
the advancement of the institution depends, first, on es- 
tablishing substantial common ground through develop- 
ing institutional goals and, second, on achieving credible 
statements of institutional capacities. Neither is easy to 
achieve if management approaches collective bargaining 
with exaggerated tales of woe and elaborate disguises for 
hiding resources. Neither tactic works for very long, nor 
do comparable approaches to employee demands flourish. 
Jump these hurdles and both the collective bargaining 
process and the on-going operating relations between 
management and employees can be vehicles for new so- 
lutions from employees and for constructive involvement 
of employees in handling such problems as «a 50 percent 
increase in health benefits costs. Skeptical as many em- 
ployers are that employees can help to solve and handle 
problems created by their "victories" at fMe table, they 
have no reasonable long-term alternative to altering em- 
ployee roles so that what collective bargaining produces 
is both a fair share of gains and a defense against losses. 



AN INSTANCE 



One instance does not represent reality for everyone, 
nor does U confirm every generalization. One instance 
can illustrate the guiding principles and arguments ad- 
vanced, however, and should aid those who are respon- 
sible for making collective bargaining as productive as 
possible. The illustration used is the Vermont State Col- 
leges — a public system of five colleges governed by a 
single Board of Trustees through a Chancellor to whom 
the five college Presidents report. The full-time faculty 
and librarians with faculty rank of the four campus col- 
leges are organized in one unit and the regular, non- 
administrative staff employees are organized in another 
unit. Both are represented by local chapters of the Amer- 
ican Federation of Teachers. Excluded are employees of 
the non-campus Community College of Vermont. Ne- 
gotiations are conducted under the direction of the Office 
of the Chancellor and contracts are applicable to repre- 
sented employees at all four campus colleges. Statutes 
designate the Board of Trustees of the Vermont State 
Colleges as the employer; provide a broad scope of bar- 
gaining; and assign unresolved grievances and unfair la- 
bor practice complaints to the Vermont Labor Relations 
Board with rights of appeal to state courts. 

This illustration is drawn from the relationships be- 
tween the Vermont State Colleges (VSC) and the Faculty 
Federation over the 10-year period 1973-1983. Collec- 
tive bargaining with staff representatives began in 1979. 



Clearly, the commentary abbreviates the development 
steps and simplifies complex matters. Tb^ point of the 
illustration is to capture major evolutionary features of a 
collective bargaining process as it matures. 1 

PHASE ONE: 1973-1976— CONSTRUCTION 

A 1971 state statute contained the authowcy for col- 
lective bargaining. Low faculty salaries and a perception 
that a disproportionate share of avaifctlc resources were 
spent on administration provided the impetus for collec- 
tive bargaining within VSC. Through collective bargain- 
ing, faculty believed they could obtain higher salaries 
through a reallocation of resources and by drawing public 
attention to their economic situation. 

Operating o\v- . in VSC was decentralized to the 
colleges, to the extent that the arrangement could be 
characterized as a confederation rather than a system, 
despite the fact that full statutory control was vested in 
the VSC Board of Trustees. Both the college adminis- 
trations and the Faculty Federation representatives viewed 
this arrangement as a practical way to offset or avoid the 
tendency to move control to the center of contracts to 
centralize control. During negotiations for the first con- 
tract, they acted to retain the maximum local control, 
with the result that important decision-making powers 
were actually identified in the contract and were specif- 



ically assigned to college Presidents or were assigned to 
bodies that included both administrators and faculty. 

The first contract did the expected. First, it shifted 
economic resources from management to faculty in ways 
implying that management had unfairly withheld such 
resources because lliey felt under no special pressures to 
be more generous, rather than because those resources 
were essential for the attainment of institutional goals. 
Thru is, ii implied that management would not be fair in 
the economic sense unless demands were placed on them. 

Second, the contract mixed union representation with 
faculty governance mechanisms. The possibility that the 
two approaches to faculty representation and involvement 
might be different or even potentially in conflict was not 
evident. Thus, considerations about changing roles were 
not apparent. Apparently, collective bargaining would 
not alter customary ways of doing business as far as the 
first negotiators, could see. As time passed, the limits of 
their vision began to show. 

Third, while it was expected that most personnel de- 
cisions would be made by the college Presidents with the 
advice of faculty, the willingness of the Board of Trustees 
to forego rights of review and possible veto of presidential 
actions was surprising. This lapse within management 
contributed substantially to actions taken five years later 
to reestablish the authority of the Board of Trustees and 
redefine the roles of its principal agents. 

The power of the status quo is not easy to overcome 
in collective bargaining. Once something is agreed to and 
finds expression in the contract, the party seeking to make 
a change has virtually all of the burden to justify a change. 
Additionally, the magnitude of change is likely to be 
small. Therefore, each subsequent phase in relations be- 
tween VSC and the Faculty Federation owes much of its 
character to the first construction. 

PHASE TWO: 1976-1978 — ACCOMMODATION 

Increasing financial difficulties for VSC were reflected 
in bargaining for a second contract signed in December 
1976. Compensation changes were modest. The principal 
development was the growing efforts of management to 
respond to increasing difficulties by accommodation. 
Rather than face difficulties and seek solutions through 
collective bargaining, management sought to wait for 
better times for relief. While waiting, the major tactics 
were to pacify faculty by extensive consultation, to avoid 
enforcing policies and maintain disinterest in asserting 
management rights, and to expend reserves and USC 
deficit financing. The wait was too long, the tactics did 
not prove successful and by 1977 VSC's financial trou- 
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bles were were enough to prompt intervention from both 
the Governo; and State Legislature. 

The period of accommodation eroded management au- 
thority and contributed to faculty concern and anxiety 
about their futures. By any standards, VSC was mired 
down and perhaps even sinking. While unionization was 
not the cause of poor institutional performance, the proc- 
esses of accommodating this new relationship distracted 
both VSC and the Faculty Federation from issues and 
actions that needed immediate attention. By the time ne- 
gotiations for a successor contract had begun, awareness 
began to take hold that a simple rearrangement of deck 
chairs might give the appearance of new order and of 
possible relief, but it would not make the ship sail into 
any port. 

PHASE THREE: 1979-1981— CLARIFICATION 

The time was ripe for clarification of the roles ot man- 
agement and the union. But the existing contract provided 
little guidance, and management practices had generally 
avoided assertion of leadership roles or final authority. 
Negotiations for the third contract were highlighted by a 
sharp shift in the approach of VSC. Constrained both by 
the contract and by practice, VSC tested tf- ability of 
collective bargaining as an avenue for reel ;ing man- 
agement authority already relinquished. It was iiosurprise 
to find that little could be recovered via that route; but 
the effort itself sent a message to faculty that management 
was serious about strengthening its role. 

Next, VSC developed a full range of new proposals 
for rewriting the contract. Rather than spending most of 
its time responding to Faculty Federation proposals, the 
negotiations became more balanced discussions of the 
needs of both parties. Further, the VSC proposals clearly 
identified system goals and reflected activist roles for 
management. 

Further, confrontations in the form of strict enforce- 
ment of policies and contract provisions, aggressive pur- 
suit of grievance and court actions, calls for new legis- 
lation affecting labor relations, and similar strong VSC 
actions all sent the message that a significant turn away 
from the past was necessary. Substantial improvements 
in management performance provided evidence that man- 
agement could be trusted and that the best prospects for 
collective bargaining were linked to successful 
management. 

The clarification proccs was contentious and unpleas- 
ant because it meant u .ling familiar arrangements with- 
out assurances that the results would be beneficial. The 
testing of limits and confrontation techniques clarified 



42 



roles with some pain and suspicion. The antidote to both 
was credible, reliable management for the long haul. 

PHASE FOUR: 1981-1983— COOPERATION 

Although 1981 had been preceded by acrimonious bar- 
gaining, mediation, fact-finding, final offer arbitration, 
contract extensions by the Governor, legislatively im- 
posed settlement, considerations of new labor relations 
laws, and the inevitable court apearances, the mood by 
1981 was cooperation. The bad times were memories 
more than scars. The efforts to clarify both the collective 
bargaining arena and the roles of VSC and the Faculty 
Federation had produced new operating relationships. 

Negotiations for the fourth contract were preceded by 
informal discussions on new policy issues and innovative 
compensation plans by the parties. The emphasis was on 
improving the quality and attractiveness of VSC by bal- 
ancing the economic needs of faculty with the use of 
institutional resources to pursue long-term institutional 
goals. The negotiations themselves were conducted in 
accordance with a pre-determined schedule. In contrast 
to all preceding negotiations, they ended on time with 
agreement reached by the parties. 

What can be sifted out of this instance that suggests 
general applicability? 

1 . Since collective bargaining is a long-term relationship 
with enduring consequences, the attitudes motivating 
the parties initially and the first contract they sign set 
conditions that will control the nature of future rela- 
tionships and the pace of their maturation. Every sub- 
sequent negotiation starts from the preceding contract 
and the most serious attention is given to matters that 
have caused problems for the parties. 

2. Collective bargaining encourages steady, evolutionary 
behavior. Thus, it is critical that the parties, especially 
management, have long-term goals, which are pur- 
sued by a steady stream of modest, incremental ac- 
tions. Management must participate in collective bar- 



gaining with the intention of driving the evolutionary 
machine along a path that sustains general organiza- 
tional well-being. Transplants and other dramatic ac- 
tions occasionally pick up the pace or check a drift, 
but they do not produce new organizations. Again, 
while collective bargaining may produce dramatic 
flashes such as strikes, it does not sustain high drama. 

3. Draw clear, reasonable lines that accurately reflect the 
conditions and needs of the parties. Proposals and 
demands fashioned within boundaries that are under- 
stood and withstand scrutiny steadily improve in qual- 
ity. The immature parade out threats during negotia- 
tions. At some point, obviously the earlier the better, 
the parties come to grips with their mutual importance 
to the business of providing the resources and bal- 
ancing their distribution so as to maintain the 
organization. 

4. Establish a clear management role, pursue those rights 
and responsibilities that define management, and ad- 
minister both the affairs of the institution and the terms 
of the contract without favor. Then, when exceptions 
are wise and accommodations of special needs are 
beneficial, the necessary flexibility will be available 
and the calls on future adjustments will be fairly cal- 
culated. As a continuing, evolutionary process, col- 
lective bargaining depends on regular trade-offs, so 
debts and obligations incurred because a current need 
is compelling are recorded and paid or redeemed as 
a normal part of future relations. Both groups and 
people who can be counted on to remember and meet 
their obligations are worthy of trust: collective bar- 
gaining "remembers". 

5. Both collective bargaining and the contract ultimately 
increase pressure for the management and employee 
to do what each has promised. The benefits thought 
to flow from relations before collective bargaining can 
be replaced by benefits associated with predictability. 
They are not the same benefits, but the new dispensers 
and recipients can use them to form a basis for co- 
operative pursuit of institutional goals. 



A COMMENT 



If all were going well in higher education, there prob- 
ably would be less interest in importing an ill-fitting proc- 
ess such as collective bargaining to help in the distribution 
of resources. For a significant minority, whose ranks are 
being increased by the addition of large institutions, the 
more familiar ways of the majority proved unsatisfactory. 
They are trying collective bargaining and are learning r/>t 



only to live with the process, but also how to make it 
work more effectively. Disappointments have not become 
disaffections, to the point that those who hope "this too 
shall pass" can be optimistic. Experience will gradually 
provide a better fit between higher education and collec- 
tive bargaining. For those so fitted, the message is clear 
and familiar: find the advantages and exploit them. 
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The Role and Function 
of Trustees and Presidents 



By David J. Figuli 

The role and function of the board of trustees and 
president of an institution of higher education do 
not change as a result of the introduction of collec- 
tive bargaining into the employer-employee relation- 
ship. 1 This is true regardless of public or private insti- 
tutional status. Their pre-eminent functions of policy- 
makings; and policy execution are not obviated by the 
introduction of collective bargaining. Indeed, those 
functions, especially in regard to human resource re- 
lations, are intensified. There are functional changes, 
however, which are ushered in with the advent of 
collective bargaining. 

The functional changes are the result of a number 
of new policy determinants introduced by collective 
bargaining. Those determinants must be taken into 
consideration by the board of trustees and the presi- 
dent in developing and implementing policy that af- 
fects the subject matter of bargaining. Indeed, many 
of those determinants mandate certain policy deci- 
sions or severely delimit the scope of policy discre- 
tion within which the president and the board of 
trustees may operate. 

In order for the board of trustees and the presi- 
dent to properly function they must be cognizant 
of, and account for, those new determinants. This 
is especially true if those traditional objectives of 
higher education management (e.g., quality of in- 
struction, scholarship, efficiency of operation, and 
service to the public) are to be achieved. This chapter 
will identify the most common determinants intro- 
duced by collective bargaining as related to the func- 
tions of boards of trustees and presidents. 

It is not the intent of this chapter to clearly define 
the functional relationships between the board of 
trustees, the president, and the chief negotiator or 
labor relations professional. This chapter identifies 
the policy determinants and considerations in each 



area of the collective bargaining process of which 
the subject offices should be cognizant. The distri- 
bution and delegation of the requisite tasks and re- 
sponsibilities in each policy area will vary based upon 
the available staff, operational history of the institu- 
tion or system, organizational structure, size of the 
institution or system, composition of the bargaining 
unit, and geographical limitations. In large systems, 
there tends to be a greater delegation of authority 
and functions to the labor relations professional with 
less frequent and direct involvement of the board. In 
small systems and institutions, the same matters 
generally are more directly supervised by the presi- 
dent. These are, of course, generalizations, but they 
nevertheless reflect some consensus as to appropriate 
management practice. 

THE LEGAL FRAMEWORK 

The legal framework that initiates collective bar- 
gaining introduces the most stringent policy consider- 
ations. It is, therefore, imperative that the chief poli- 
cymaking and execution functionaries have a sound 
understanding of those considerations. The following 
is a brief overview of the legal formulation encom- 
passed by the term "collective bargaining." 

The essence of the legal imperative of collective 
bargaining is the requirement that an employer deal 
only with his or her employees collectively in estab- 
lishing the essentials of the employer-employee rela- 
tionship. Those dealings of the employer must be 
channeled to the employee collective through the em- 
ployee's designated representative. That designated 
representative is, of course, the labor organization or 
the union. Employing legal nomenclature, the union 
is the exclusive agent and the employee collective the 
principal. Each individual member of the employee 
collective is bound by ihe agreement reached between 
the employer and the union. Similarly, the employer 
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cannot breach the collective agreement in dealing 
with individual employees. 

The first step in achieving the right to bargain col- 
lectively is referred to as the organizational and recog- 
nitional stage. Under statutory procedures, either a 
group of employees seeks to organize themselves and 
to designate a representative, or a pre-existing labor 
organization seeks to organize a group of employees 
and to have them designate it as their representative. 
The first obligation of the organizers is to designate 
the collective, or "unit", that is sought to be organ- 
ized and then to obtain an expression of interest in 
being represented by the designated representative 
from a statutorily prescribed percentage of the mem- 
bers of the unit (usually 30 percent). 

Upon obtaining the required percentage of unit- 
member authorizations, the organizer then proceeds 
to file a request for certification with the appropriate 
jurisdictional agency, which in the public sector is 
generally referred to as a "perb" and in the private 
sector is the National Labor Relations Board. Upon 
the petition for recognition being filed, the employer 
has the option of voluntarily recognizing the desig- 
nated representative or denying representation and 
forcing an election to be held. The employer also has 
the option of either accepting the proposed unit or 
contesting the appropriateness of the unit and forcing 
the jurisdictional agency to make a unit determina- 
tion. 

If the appropriateness of the designated unit is con- 
tested, the issue is placed before the jurisdictional 
agency for a decision after a hearing. Once the agency 
determination is made and, in some cases, appeal 
rights are exhausted, and in the absence of a volun- 
tary recognition on the part of the employer, an elec- 
tion is held. 

The election is conducted by secret ballot and all 
members of the designated unit are entitled to vote. 
Where only a "one-agent" and a "no-agent" option 
are given to the voters, in most cases, a simple majori- 
ty of those voting decides the election. In a minority 
of states, a simple majority of the total membership 
of the bargaining unit must be obtained in order to 
elect an agent. If an agent is selected, the jurisdiction- 
al agency issues a certification, which generally grants 
the selected agent the incontestable and exclusive 
right to represent the members of the unit for a 12- 
month period. 



The representative having been recognized, the 
duty to bargain devolves upon both the employer and 
the employee representative. That bargaining must be 
conducted in good faith and must address all manda- 
tory subjects of bargaining placed at issue by either of 
the parties. The bargaining process results either in a 
ratified agreement or in impasse. 

If a negotiated or arbitrated agreement is reached, 
both parties are obliged to observe its terms and pro- 
visions until its expiration or until it is modified by 
mutual agreement. 

If impasse occurs, a variety of conflict resolution 
techniques may be imposed by law upon the parties. 
Those techniques include the non-binding processes 
of fact-finding, mediation, conciliation and arbitra- 
tion, the final and binding process of interest arbitra- 
tion, or permutations and combinations of any of 
these processes. If only non-binding processes are 
mandated and no agreement is reached, the employer 
may generally unilaterally implement only the best 
and final offer that it made to the employees during 
the course of the negotiation process. On the other 
hand, under the same conditions, some employees are 
given the right to strike. 

The policy determinants and considerations raised 
at each of the foregoing steps in the collective bar- 
gaining process are both complex and varied. They 
are a function of statute, employer, employee idio- 
syncrasies. The following is a discussion of those com- 
mon policy determinants and considerations as 
viewed from the offices of the board of trustees and 
the president. 

THE ORGANIZATIONAL AND RECOGNITIONAL 
STAGE 

The advent of collective bargaining on campus ini- 
tially evokes in the manager a variety of emotions 
ranging from trepidation to indignation to a sense of 
betrayal. It is often felt that the mere consideration 
by employees of the option of collective bargaining 
denotes an abandonment of professionalism and col- 
legialism and the introduction of adversarialism. 

When these emotions are rife, the board of trustees 
and president must surmount the passions and chart a 
reasonable course. The philosophical tone that they 
set with their policy decisions at this point will rever- 
berate throughout the ranks and influence the type of 
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organizational plan conducted by the union advo- 
cates. It is, therefore, imperative that these initial 
policy decisions be predicated upon documented fact 
rather than on meritricious myth. 

The recognitional-oiganizational stage introduces 
the first fundamental policy decision required to be 
made by the board and president. This primary poli- 
cy decision concerns the institutional posture vis-a-vis 
the organizational effort. The options are obvious — 
the institution may either support the effort, oppose 
the effort, or maintain a neutral position. Each alter- 
native has certain practical considerations and ramifi- 
cations. 

Supporting a particular union's effort is particular- 
ly sensitive where more than one organization is con- 
tending for recognition. Management may not recog- 
nize one and may refuse to deal with others if each 
has obtained the requisite employee support to war- 
rant its inclusion on the ballot in an election. On the 
other hand, if only one organization is involved, 
management may choose to voluntarily recognize it 
rather than for.6 an election. Care should be exer- 
cised, however, not to invade the faculty province by 
such act. Voluntary recognition should, as a practi- 
cal matter, only be extended where a clear expression 
of the faculty will has b£$n evidenced in favor of the 
petitioning organizatf^: 

Opposing an organizational effort is a most sensi- 
tive task. Management is legally prohibited from using 
threats or promises, whether express or implied, to at- 
tempt to influence a "no-agent" vote. Management 
efforts should be limited to the dissemination of in- 
formation and expression of opinions with the intent 
of assuring that the targeted employees have all of the 
facts and points of view relevant to their decision. 
Practically speaking, the expression of opinion against 
organization from certain members of the manage- 
ment team may do more harm than good. The prob- 
able effect of each communication should be careful- 
ly weighed. Opinions should be directed from posi- 
tions that have previously enjoyed a relationship of 
trust and open communication with the affected em- 
ployees. 

Even if management has a true and fundamental 
opposition to collective bargaining and expresses it 
during the organizational effort, it must be remem- 
bered that the duty to bargain arises by operation of 
law and not by the desire of the parties. Further, it is 
solely the employees who determine whether that 
duty will arise. Management must never express or 



imply an unwillingness or inability to work within 
the collective bargaining process if the employees 
exercise that choice. 

A position of neutrality is not necessarily an abdi- 
cation by the board of trustees and president of their 
leadership roles in the policy-making arena. If adopt- 
ed after knowledgeable deliberation, it often reflects 
a mature management perspective. It may simply 
recognize collective bargaining for what it is — an al- 
ternative labor-management relations methodology, 
which the employees have a legal right to select. 

THE UNIT DETERMINATION STAGE 

The unit determination process is often viewed as 
an opportunity for mechanistic manipulation rather 
than policy implementation. Management's objective 
should be to formulate a manageable unit rather than 
to gerrymander a union in the hope of producing a 
"no-agent" vote. The term "hope" is used advisedly 
since most attempts at predicting voting patterns are 
based on fantasy rather than fact. 

The legally mandated criterion for unit definition 
is also an appropriate criterion to be followed by 
management in formulating its unit preference. The 
law generally permits the inclusion in a unit of only 
those employees who share a "community of inter- 
est." Policy-wise management should seek to asso- 
ciate in any collective bargaining unit only those em- 
ployees who share common policy patterns and ob- 
jectives with regard to the subjects of bargaining, i.e., 
who share a "community of interest." Generally, 
they should be in employment areas that generate an 
identity of concerns and desires. 

As a policy tool, management may seek to main- 
tain or obtain distinctions in compensation, qualifica- 
tions, working conditions, and professional or disci- 
plinary relationships through the unit determination 
process. Traditionally, law and medical school faculty 
have been excluded from general faculty bargaining 
units because of such distinctions. 

Perhaps the thorniest decision involves the deter- 
mination of which administrative positions are super- 
visory and which are managerial. Such positions are 
generally excluded by law from employee bargaining 
units and are often denied collective bargaining rights. 
The board of trustees and president have a legitimate 
interest in maintaining the undivided loyalty of all 
people who will control or effectively control the 
implementation and administration of policy. That 
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interest should be preserved through forceful and, if 
necessary, contested assertion of management prerog- 
ative by the exclusion of all supervisory and manage- 
rial employees from any collective bargaining unit. 

THE ELECTION STAGE 

The election process presents a segment that is 
uniquely beyond the control of management policy. 
It does provide, however, an opportunity for manage- 
ment and union cooperation, which, at least in a 
small way, may ease the adversarialness of the organi- 
zational process and introduce a potential for future 
cooperation. That opportunity is found in the joint 
encouragement of employees' exercise of their voice 
and vote. The speculation fostered by an uncertain 
election result, which can undermine future manage- 
ment and employee commitment to bargaining and 
contract administration, can be avoided by a full ex- 
pression of all employee views on the soap-box and 
at the ballot box. 

NEGOTIATIONS STAGE 

Upon the certification of a bargaining agent to re- 
present a unit of employees, the duty devolves upon 
management and labor to negotiate in good faith over 
the subjects of bargaining. The affirmative duty of 
initiating negotiations rests with the employee's bar- 
gaining agent. Management, however, should not 
await the union's demand for bargaining before com- 
mencing its preparation. Those preparations should 
begin at least by the time of certification but may 
prudently begin as early as the recognitional stage. 

The board of trustees role in the negotiations stage 
includes the functions of establishing the organiza- 
tional structure that will administer its bargaining 
duty and the policy parameters that will dictate the 
limits of authority for its bargaining representatives. 
Once a tentative contract is reached, the board of 
trustees exercises its ultimate control in its determina- 
tion of whether to ratify the negotiated agreement. 
These functions are, of course, carried out in consul- 
tation with the president. 

One of the chief misconceptions of those initiates 
to the collective bargaining process is a failure to per- 
ceive its broad scope. It compresses into a limited 
time and organizational structure the complex and 
ponderous college processes that heretofore have 
characterized the higher education employer- 
employee relationship. The surfeit of committee and 
constituency involvement in even the most mundane 
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decisions quickly becomes anachronistic. The 
employer-employee relationship, which seemingly 
evolved with slow speed over the entire period of 
existence of the institution, now becomes subject 
to relatively meteoric reconsideration and re- 
vision. 

The organizational structure that is formulated to 
administer the management side of negotiations 
should reflect the comprehensive nature of the pro- 
cess. It is not a task to be delegated solely to one of- 
fice or one person with limited perspective and 
authority. It requires the marshalling, either directly 
or indirectly, of the resources of each of the principal 
functional areas of the institution. Consequently, at a 
minimum the organization should include representa- 
tion from the areas of budget, personnel, academic af- 
fairs, physical plant, college/university relations, and 
policy development, or a structure by which easy ac- 
cess to these areas may be obtained. For multi- 
campus institutions or systems this may require the 
establishment of teams or task forces for each of the 
areas to integrate the disparate perspectives and data. 
In smaller institutions this may be accomplished 
simply by including representatives from each area on 
the negotiating team or in a resource group. The 
numerical size of the organizational structure is not 
the primary determinant. Rather, access to informa- 
tion and decision-making authority is. 

Of critical concern to the board of trustees and the 
president is the composition of the negotiation team, 
sometimes referred to as "the table team." It is this 
group that will carry the greatest burden of the nego- 
tiations process. They will be required to expend a 
great deal of time, usually in addition to the perform- 
ance of their regular duties for the institution, both 
in preparation for and at the bargaining table. Com- 
plementary skills, compatible personalities, and vir- 
tually indefatigable physical and mental resources 
are essentials. The ability to function is the overarch- 
ing concern in formulating a table team, not the re- 
presentation of all vested interests. 

A properly constituted table team will exhibit 
through its membership certain necessary skills. First 
and foremost is its ability to communicate effective- 
ly. Second is its ability to assimilate, organize, and 
analyze vast amounts of diverse types of information 
quickly and accurately. Third, it should have some 
relational acquaintance with the working conditions 
and environment of the represented employees. 
Fourth, from both management's and labor's view- 
points it should be trustworthy. 
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One principle that is of paramount importance, 
and which should be inculcated throughout the or- 
ganization on a top-down basis, is the representation- 
al nature of the negotiation team's functions. This re- 
quires a bipartite understanding. The board of trus- 
tees and the president must accept the fact that their 
interests at the bargaining table will be formulated, 
represented, and committed by the resource and table 
team members. On the other hand, the resource and 
table team members have the responsibility, to the 
extent reasonable, of emptying themselves of their 
own personal motivations, objectives, desires, and 
judgments and of representing at the bargaining 
table the corporate interests for the institution as 
directed by the board, the president, and the negotia- 
tion teams. 

The selection of the person to fill the role of chief 
negotiator requires especial care. That person should 
exemplify the characteristics required of the team. 
From an operational standpoint, the chief nego- 
tiator must have ready access to the resource team, 
the president and the board of trustees. 

The board of trustees has a right to expect direct 
accountability from the chief negotiator. At the same 
time, however, the board of trustees must cloak the 
chief negotiator with a sufficiently broad scope of 
authority that he or she truly can negotiate. To ac- 
complish that end, the board of trustees and the pre- 
sident must relinquish control over the details of the 
bargaining process, particularly table strategy, includ- 
ing timing and packaging of proposals, trade-offs, 
leveraging, and other matters that can only be direc- 
ted assessed by the chief negotiator and the table 
team. Further, the board and the president must 
avoid the siren songs of power and pride that would 
induce them to become involved in overlording or 
second guessing the chief negotiator and the table 
team and the constant attempt to "do it yourself 
by engaging in side-bar conversations with union 
representatives or third-party intervenors. 

As the policymakers, the board and the president 
should seize the initiative by beginning the develop- 
ment of their policy position parameters as early as 
the recognitional stage. This requires an inventory of 
all policy statements relating to the subjects of bar- 
gaining. The board and the president should be in- 
strumental in forcing an identification of the accept- 
able and optimal limits of possible proposals for each 
potential subject of bargaining. The key determinant 
should be the obtainment of a contract that is con- 
sistent with sound educational and management 
principles. 



During the course of negotiations, the board less 
frequently and the president with greater frequency 
should require periodic reports on the status of nego- 
tiations. If course corrections are to be made, they 
should be made during the course of negotiations and 
before tentative agreements are reached. When the 
negotiated agreement is brought to the board for its 
final approval, ratification should be viewed as a rou- 
tine sequel. 

THE IMPASSE STAGE 

The objective of collective bargaining is, of course, 
to reach a mutually acceptable agreement. It is often 
said that if both parties are equally dissatisfied with 
the resulting agreement but nevertheless find it accep- 
table, then the true spirit of compromise has prevail- 
ed and the process has been succesful. If an agree- 
ment is not reached and impasse occurs, the parties 
have failed to reach agreement on their own. 

Upon the occurrence of an impasse in negotiations, 
three possible alternative results may ensue. First, 
with the assistance of any one or more of a variety of 
dispute resolution mechanisms, such as mediation, 
conciliation, fact finding, or arbitration, or various 
combinations of these techniques, the parties ulti- 
mately may reach an agreement. Second, an agree- 
ment may be forced upon the parties by the decision 
of a third-party intervenor through an arbitral pro- 
cess. Third, the dispute resolution techniques may 
likewise be unsuccessful and the employees may en- 
gage in concerted activity, whether permitted by law 
or not, and/or management will be required to imple- 
ment its last, best, and final offers. 

Impasse should never be declared by management 
representatives without the imprimatur of the board 
first being secured. This may be obtained directly or 
by prior authorization that defines the appropriate 
circumstances. Generally, management should not 
declare impasse unless the union persists in failing to 
bargain in good faith. 

Nevertheless, management should always be pre- 
pared for impasse and for strikes. The board and the 
president should see to it that a strike contingency 
plan is prepared and should become more directly in- 
volved if and when an impasse or strike occurs. As 
soon as the board and the president are informed by 
the chief negotiator that impasse is imminent, they 
should begin to consider the implications of the dis- 
pute resolution process that will ensue, based upon 
such factors as its impact on institutional operations 
and on external student and employee relations in 
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light of the possible alternative outcomes of the pro- 
cess. The difficulty of the board's and president's task 
is to attempt to assert some control over a process 
that is ultimately beyond their control. The tools of 
any dispute resolution process are information and 
persuasion. It is the board's and president's responsi- 
bilities to see that the appropriate information is as- 
similated and persuasively presented to the third 
party who will be making the decision or effectively 
controlling the outcome. 

The strike is an eventuality of any collective bar- 
gaining process whether authorized or unauthorized, 
lawful or unlawful. Strikes can only be weathered or 
overcome by careful planning. That planning should 
be coordinated by the board and the president. By 
no later than the commencement of actual negotia- 
tions, the board should have in place a strike contin- 
gency plan, which should be maintained in a highly 
confidential manner. 

For most institutions of higher education, the ob- 
jectives of a strike contingency plan may vary de- 
pending upon the group of employees involved. For 
strikes by non-professional employees, the prudent 
objective may be to plan for the continuation of 
operations by using employees from other areas or 
supervisory and managerial employees to perform the 
functions of the strikers. For strikes by professional 
groups, particularly faculty, the objective must be 
directed at finding some way to avoid breaching the 
contractual relationships with students and fulfilling 
accreditational requirements. In most jurisdictions, 
management has the right to permanently replace 
economic strikers, that is, those striking over contrac- 
tual issues. This may or may not be a feasible alterna- 
tive, depending upon the labor market area within 
which the institution is located. Further, the control 
of picketing, the avoidance of sympathy strikes, and 
the disruption of delivery of supplies and services 
should be accounted for in any strike contingency 
plan. It is imperative that the assistance of legal coun- 
sel with the appropriate expertise be consulted in the 
preparation of any such plan. 

CONTRACT MANAGEMENT 

The collective bargaining process does not end 
once a contract is reached. Management has the re- 
sponsibility to put into force the negotiated agree- 
ment. That involves more than just publishing the 



contract and distributing it to the appropriate per- 
sonnel. Sound management practice dictates that all 
administrative staff who will be responsible for ad- 
ministering the provisions of the contract be oriented 
to the terms and provisions of the agreement and the 
proper means of dispatching their duties and respon- 
sibilities thereunder. 

This process should begin with the board and the 
president causing the terms and provisions of the 
negotiated agreement to be assimilated into the poli- 
cy structure of the institution. Where conflicts occur, 
the negotiated agreement must prevail. If the board 
has effectively exercised its role of policy control 
throughout the negotiations process, the required ac- 
commodations to the new agreement should be tew. 

Additionally, an inventory of the affirmative 
actions required to be taken by management pursuant 
to the contract should be prepared. The president 
should see to it that for each such action a time 
schedule for its accomplishment is prepared and the 
responsibility for effectuating the action is delegated 
to an appropriate administrative office. 

An educational effort should be exerted to orient 
all necessary administrative staff to the substance of 
the contract, its interpretation and their administra- 
tive responsibilities thereunder. It must be recalled 
that not all, and possibly very few, administrators 
who will be responsible for its implementation have 
been involved in the preparation for and negotiation 
of the contract. Management has the authority in the 
first instance to interpret the contract. Once that in- 
terpretation is made, however, it must be uniformly 
and consistently applied. Grievances and unfair labor 
practice charges are the employee's response to man- 
agement's failure in these areas. 

Finally, the board and the president may consider 
the establishment of a formal structure to oversee and 
to provide consultative services to assist in the con- 
tract management effort. This may include either the 
appointment of an individual or a committee with 
such a portfolio, or the establishment of a joint man- 
agement-labor committee with appropriate authority 
to consider matters of contract interpretation and ad- 
ministration, or both. Whatever the structure, it is 
imperative that the board and the president maintain, 
and require their subordinates to maintain, the integ- 
rity of the negotiated agreement. 



32 



50 



CONCLUSION 

With understanding and experience, collective bar- 
gaining can reasonably be viewed by managers as sim- 
ply an alternative methodology of structuring em- 
ployer-employee relations. To the recalcitrant an- 



1. The term "board of trustees" is used throughout to signif y 
governing body of an institution of higher education or a sys 
regardless of the title used to denominate that body. The t 



tagonist, it will be a continual stumbling block- When 
approached with understanding and commitment, it 
can become an effective tool for increasing communi- 
cation and goodwill between a higher education em* 
ployer and its employees. 



ENDNOTES 

the "president" is used throughout to signify the chief executive 

item officer of an institution of higher education or a system regard- 

£rm less of the title used to denominate that office. 
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Managing Collective Bargaining 
with Non-Faculty Personnel 



By Joan Geetter 

Numerous studies have focused on the effect of 
collective bargaining on faculty. What happens to 
academic senates? Does collegiality fall victim to ad- 
versarial relationships? Is the role of department 
chair altered beyond recognition? These and similar 
questions are the catechism labor relations practi- 
tioners in higher education have come to expect. 

In contrast to the microscopic inspection of the 
college teacher in a new role as union member, rela- 
tively little attention has been paid to the faculty per- 
son as manager, a role often thrust upon him or her 
for the first time with the advent of bargaining among 
other employees in the community. Yet not only the 
college teacher, a relative innocent to the world of 
discipline and discharge, but other academic and non- 
academic exclusions as well, face, with a freshly 
printed contract in their hands, a new and often un- 
comfortable role. 

The problems caused by this new identity, why its 
fit is so awkward, as well as some advice about learn- 
ing to live with it is the subject of this chapter. 

The difficulties caused by managing non-faculty 
personnel in a university, compared to managing 
them elsewhere, can be traced to a single communal 
idiosyncracy. And this is that, quite simply, in most 
universities the people in chaige do not think of 
themselves as managers. From this flow most of the 
problems, but also perhaps the solution, to dealing 
with unionized employees in a university setting. 

Let us look at a typical faculty member. Having 
perhaps never managed anything other than studies, 
having never led more than a class, the academic man- 
ager is often ill-equipped for directing unionized em- 
ployees. Filled with notions about rights to privacy, 
free speech, academic freedom, and self-government, 
the faculty member is often no match for a deter- 



mined clerical worker who, Bartleby-like, "prefers 
not to". 

Cooks who "don't wash pots" and typists who 
"don't do figures" leave non-academic and academic 
managers alike befuddled and frustrated. Then again, 
the necessity to build a case by documenting deficien- 
cies strikes your average department head as a waste 
of precious time, time he or she could better spend 
on academic tasks, and the process itself, as one put 
it to me the other day, is "sneaky". 

The fundamental confusion about the manager's 
role, which is so common in higher education, is illus- 
trated by the following story: Prior to the start of a 
new round of negotiations, I routinely send managers, 
in this instance, the fledgling director of a regional 
campus, a questionnaire soliciting their advice on how 
to improve the language of the contract. Upon receiv- 
ing my request this director immediately called the 
union members together and asked them what 
changes they wanted in the contract. What he for- 
warded to me was a list of suggestions for increased 
benefits, higher wages, more time off, etc. My phone 
call explaining which team he was on, the red pin- 
neys vs. the blue, had about it the air of a comic 
opera. It is difficult to believe that plant managers in 
Detroit have similar difficulty comprehending they 
are not the conscience of the United Auto Workers. 

The confusion and insecurity attendant upon the 
manager's role in academe is often compounded by a 
state bureaucracy that bargains with classified 
workers from a central office, leaving the university 
to do the best it can with contracts that were nego- 
tiated with the Department of Transportation in 
mind rather than a college of arts and sciences. 
Would-be managers find that state calendars and staff- 
ing requirements, work-site definitions, and job clas- 
sifications have been superimposed on their highly 
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decentralized and non-hierarchical world. And 
while some of the rules are old ones (after all, civil 
service systems pre-date most bargaining con- 
tracts), they come now with a refurbished authori- 
ty, backed by the clout of an elaborate grievance 
system and policed by that new brand of guardian 
angel, the shop steward. 

In the face of all this, what are the contract ad- 
ministrators to do? What changes must they en- 
courage in communication lines and organizational 
structure to ensure that academic life under the 
new regime goes on? Put another way, how do 
they transplant the organ of collective bargaining 
into the body of higher education without killing 
the patient? 

The answer is that in a college or university set- 
ting, the labor gelations function is also the job 
of transformation through education. Strong 
managers must be created from weak ones, and in 
some cases, from no managers at all. What must 
take place is no less than a recasting of the role the 
academic manager traditionally plays. 

If this metamorphosis is successful, it will 
change the way department heads view the world 
and they will become comfortable exercising 
their managerial prerogatives on behalf of their in- 
stitutions. 

How Do We Help The Manager? 

To bring about the change we want, what train- 
ing sessions do we offer? What advice do we give? 

Before we can alter the managers' perceptions of 
their role, we must give them a new script. In other 
words, we provide them with copies of the rules 
and regulations we expect them to enforce. All too 
often academic managers are called upon to work 
within a union contract but without policy guide- 
lines from the institution. Wanting to say "no" to 
an employee, the managers find themselves handi- 
capped by no one's having defined what is and is 
not acceptable. While the historical cosiness of cer- 
tain work places may explain that situation, it is a 
luxury we can no longer afford. Staffs today are 
more likely to be large and litigious than small and 
simple. To win grievances, to have credibility with 
employees, we must write things down. 

Practically speaking, this means that policy 
manuals must be developed covering everything 



from safety shoes to stealing. The use of every 
variety of leave time must be defined and explain- 
ed. The manual itself is a symbol of the new dis- 
pensation. Emanating from a central place, it issues 
uniform guidelines. The area of discretion has been 
narrowed. Or, to take the union's perspective, for 
a moment, the arena for arbitrary and capricious 
action has been diminished. Working by the book 
comes easier to some than to others. For a few, 
labor relations is the stick they have been waiting 
for to beat their employees. For others, it is a new 
and bothersome intrusion into the way they do 
business. Whatever the perspective, employees 
must know what is expected of them. Rules and re- 
gulations should be forwarded to managers with in- 
structions that they be posted. Without proof that 
employees know the rules, grievances based on 
managerial inconsistency will be sustained. 

Typically the academic manager pays little at- 
tention to either the contract or the policy manual 
until a problem develops. Often new supervisors in- 
herit their predecessors' failures. In those cases, 
they are quite likely to appear at your door with 
the request that you "do something". Like the 
physician in the accident ward, the labor relations 
practitioner never knows what botched home 
remedy is going to be wheeled in, with the request 
that, if at all possible, it be "fixed up". To do this 
best, however, one needs to be consulted before- 
hand, which leads me to my next point. 

Managers Must Learn To Consult Labor Relations 
Before Problems Become Acute 

Once they have the policy manual in hand, the 
academic managers need to be instructed in the 
necessity to head off trouble before it starts. Not 
infrequently, it comes as a shock to supervisors 
that the evaluations they have failed to file, or the 
compliments they have bestowed to "encourage" 
the marginal performers are now going to be held 
against them by a union bent on breaking down 
their new-found determination to tell the truth. At 
the same time, they may feel turned off by the 
necessity to "keep book" on employees. 

By and large, the academic enterprise values in- 
dependence and permits faculty to use time as they 
see fit. The traditional independence of a dean may 
make it difficult to go by the rules or to seek help 
before the fact. But managers who go it alone run 
the risk of breaking the law without realizing it. 
When asked by the union's business officer to 
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supply information related to a complaint, one dean 
at my school told the union he would cooperate 
"only if they withdrew the grievance". What he 
didn't realize was that his coy tit-for-tat would be 
viewed as an unfair labor practice. 

Not only must the labor relations practitioners 
convince the academic managers that they can help 
the managers; they must demonstrate that they can 
do so best at the very outset of a difficulty. From the 
president on down, the message must become, "check 
with Labor Relations first". 

Managers Must Learn to Pay Attention to Job Titles 

If your managers are like those in most institu- 
tions, while the personnel department tries to use 
titles consistently, from time to time people make 
" arrangements" to cover a unique situation or a local 
problem. Not atypically, the labor relations office 
learns of these after the fact. 

With the advent of collective bargaining, unions 
seek to represent employees in a particular bargaining 
unit. Once that representation is achieved, the titles 
of the jobs in that unit take on a legal significance 
they may not have had before. Usually they are listed 
in the so-called recognition clause of the contract. 
The important point is that while a laissez-faire atti- 
tude toward the assignment of job titles maybe pos- 
sible to get away with prior to a contract, lega£ conse- 
quences flow much more 0 ui< '<ly and decisively iV#m 
careless assignments of titles isVter it. 

Grant fund or general fund, temporary Gr^r^:T/> 
ent, the meaning of these categories is quite Hkety to 
be attached to a particular title, the implications of 
which are spelled out in the contract. From then on 
unilateral, off-the-cuff alterations in any of them is 
tantamount to tampering with an employee's condi- 
tions of employment. Under collective bargaining, 
tight-fisted principal investigators may no longer 
change their research assistant's salary merely because 
the money in their grant ran out or they decided to 
spent it on something else. Changes in an employee's 
work calendar can't be made without negotiating the 
impact of the change with the union; alterations in 
"percent employed" can't be made in the middle of 
an appointment without invoking retrenchment 
guidelines. 

Managers can no longer authorize employment or 
appointment letters whose terms have not been 
cleared for conformity with the contract. Ignore that 
advice and the institution will find itself with soft- 



money employees slotted into titles conveying 
General Fund support, temporary employees mis- 
takenly labeled permanent. In addition, formal pro- 
bationary periods need to be. set up and monitored. 
The penalty for a mistake on this may be a long-term 
employee where you only had money for a tempor- 
ary one, a "just cause" standard of termination where 
you should have needed no cause at all. 

Finally, managers must be cautioned against mak- 
ing promises to employees during interviews and job 
offers. Assurances to the effect of "don't worry, we'll 
see that you get out of the bargaining unit", or "it's 
okay, I'll see that you're marked 'confidential' to 
avoid paying dues" can't be acted upon and may be 
illegal. The suggestion that because your school has 
rental housing it might be a good idea for the new 
employee to live on campus may become converted 
into a condition of employment you'll be required to 
continue. 

Managers Need to Find Out What Benefits They May 
Be Giving Already Without Knowing It 

For some employees, one of the windfalls of a bar- 
gaining relationship is that it legalizes their standard 
of living. Through the magic of a past practice clause, 
common law benefits can be converted into honest 
perks. 

Not inconsistently, vice presidents have been 
known to feel faint upon discovering employment 
practices their institutions have permitted, sometimes 
for years, without their realizing it. And it is often 
the labor relations practitioner who has to break the 
news that management unwittingly gave a\yay the in- 
stitution's patrimony. 

With a generous past practice clause, routine cof- 
fee breaks, parking privileges, and personal time off 
that have never been officially acknowledged must be 
continued. Sometimes without knowing *t, the insti- 
tution has pledged itself to maintain employees in the 
style to which they, if not management, have become 
accustomed. 

It is as if after signing a collective bargaining agree- 
ment governing your house rules, you discovered that 
your teenage son had been borrowing y ou * car every 
night without your approval. Under collective bar- 
gaining, unless your contract anticipated and specifi- 
cally dissociated your household from that possibili- 
ty, you may have taken on the responsibility to con- 
tinue to subsidize his indiscretion. 
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Managers Need to Learn How to Evaluate Employees 

In addition to other formalities, contracts may 
bring with them salary increases based on standards 
like "merit" or "satisfactory performance". Faced 
with distinctions of this sort, the manager who wishes 
to withhold a salary increase or not aw&rd a merit 
bonus must be schooled in the art of evaluation. Yet 
this is the most awkward task for many managers to 
perform. It is especially difficult where a kind of 
social promotion has encouraged the retention of in- 
competent or unsatisfactory employees whom fellow 
employees work around rather than with. 

Managers must learn that they cannot check every 
box on a rating form under the heading "excellent" 
and then deny a salary increase. Managers must learn 
to be specific in their expectations for improvement. 
Amateur therapy ("Mr. X is neurotic or acting out") 
must give way to specific examples of desired be- 
havior. Academic managers especially must cease 
coating their managerial medicine with rhetorical con- 
fections designed to make them diverting and pala- 
table. So successful have these disguises been that I 
have known employees to emerge from conferences 
designed to review their shortcomings convinced that 
they were about to be promoted. In short, the blunt 
should take precedence over the beautiful if the latter 
runs the danger of being misunderstood. 

Just as some professional employees seem to be- 
lieve that being professional grants, ihem an exemp- 
tion from accountability, some managers have diffi- 
culty evaluating professional employees. One evalua- 
tion instrument I saw began with the statement: 

"...it is well established that you know your job. 
The matter that seems most relevant is your 
growth as a professional. The purpose of the 
evaluation instrument theft is tr> help you mea- 
sure your growth during the pa^t year and deter- 
mine what you are doing to prepare for the 
future of the office." 

Clearly what we have here is a case of mistaken 
identity. The fact that a professional job involves the 
exercise of judgment and discretion does not mean 
that every professional employee is a free agent an- 
swerable only to his or her own sense of what is de- 
sirable; nor is professionalism a synonym for being 
fine to start with. 

Managers as well as employees at colleges and uni- 
versities must rid themselves of the notion that, like 
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the faculty, employees in support positions have aca- 
demic freedom. This probity is particularly acute 
with nursing and social service staff, who, because 
they may justifiably make of professional judg- 
ment, believe they can set the goals and staffing re- 
quirements of a department. The director of our nur- 
sery school assured the dean that we couldn't change 
her responsibilities because that would violate her 
academic freedom. Because of its implications for 
their flexibility in the future, under collective 
bargaining managers must be particularly careful not 
to confuse an employee's tfHpertise in an area with 
the right to set the direction ©f the enterprise. 

Managers Need to Practi:^ iiefesjirfve Management 

It is also undeniable ?>rai collective bargaining 
brings with it what I call defrTtfi f e management. This 
is because the availability of grievance and arbitration 
machinery makes it likely that many personnel ac- 
tions, from a simple warning or putting a letter in a 
file, to the most severe, such as massive layoffs, will 
all be grieved and so ultimately reviewed by a third 
party outside the university. 

Under these circumstances, the perspective of it he 
managers is necessarily lengthened; they becwie 
chess players, necessarily- thotughtfui if not wary <af 
the next move. Even one T s opcfljffitg gajmbjt must foe 
scrutinized for its implications as to the flexibility ctf 
the grant design. "If I go for a five day syspejisiom, 
will the arbitrator cut it down to two?, sq if I realfly 
want five, need I request eigM?" "If I can call this in- 
competence, do I prevent myself from calling it mis- 
conduct later?" Under a union' contract, employees 
become plea bargainers, while managers, whQ we now 
provocating attorneys, often compromise disciplinary 
measures that they know are deserved but technically 
flawed. 

It i§ also true that under collective bargaining few 
actions are quickly over and done with. Grievances, 
ewen minor ones, may drag on for months and some- 
times years. And because consistency of approach on 
an issue is important, (the institution can't claim one 
transgression at the first step and another at the 
second), it is imperative that the last step have been 
anticipated before the first one is set in motion. Man- 
agers should be trained to answer their grievances as 
though they were all going to arbitration. With good 
luck many will not, but defensive managers need to 
be prepared for that eventuality at the outset. 
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Managers Need to Learn How to Discipline 
Employees 

It is safe to say that only under collective bargain- 
ing is the idea of disciplining employees fully exploit- 
ed. My impression is that without a contract, when it 
is handled at all, misconduct is dealt with obliquely, 
by subtle pressures applied to and around the em- 
ployee designed to convey the institutional message. 

In some schools, profr^ienal and technical em- 
ployees are more likely to quarantined than fired. 
Except for the tenure track, the prevailing non-facul- 
ty employment pattern is not up or out, so much as 
up and over. 

For bettei or worse,, bargaining puts a crimp in 
such evasive maneuvers. Since job transfers and reas- 
signments in non-professional areas are usually rigidly 
governed by seniority, the movement of an employee 
as a result of a conflict is difficult to conceal. Even 
changing a professional employee's supervisor or loca- 
tion will often be good for a grievance or unfair labor 
practice charge. The net result of all this is that to be 
effective, discipline must be dealt with up front, 
faced for what it is rather than camouflaged as some- 
thing else. The old ways die hard, however, and jnan- 
agers may still have to be dissuaded from rearranging 
an entire department merely to get rid of a particular 
employee. 

Discussions with employees about their shortcom- 
ings or misconduct should be exercises in the art of 
the literal. All stages must be carefully labeled. If a 
romance were conducted the way a disciplinary ses- 
sion is supposed to be, it would sound like this: 

Before meeting: "Dear Mr. X, I invite you to a 
meeting at 5:00 for a kiss". 

During the meeting, reiterate: "I am kissing 
you". 

After the meeting, write a memo stating: "At 
our last meeting at 5:00, 1 kissed you." 

It is only by describing the purpose of the invita- 
tion, annotating progress as the event takes place, and 
memorializing it afterward that managers can be pro- 
tected from the changes of perception that will inevit- 
ably occur prior to or during grievances concerning 
their disciplinary actions. 



Under Collective Bargaining, Managers May Be 
Tempted to Let Employees Make Fundamental 
Managerial Decisions 

When negotiating or living under a contract with 
employees who have a high degree of professional 
identity, like teachers or nurses or police, the man- 
ager often finds that the employees are only too will- 
ing to take on the basic task of deciding the direction 
of the enterprise. This tendency is even more pro- 
nounced in an academic environment. 

In a recent grievance involving nurses at our Health 
Center, their complaint came prefaced with a flyer 
stating that the union disagreed with management's 
definition of an emergency. Under our contract, ATC 
morses can only float to the Psych, unit except in "an 
emergency". In the union's view the term "emergen- 
cy" may not refer, even briefly, to a situation 
brought on by an absence of personnel but must refer 
exclusively to "disasters" that bring in large numbers 
of critically ill patients. 

It is ?asy to see that the union's real goal in this 
grievance is to determine the staffing needs of our 
hospital. They wish to do so because, in their words 
"there has been a substantial decrease in the number 
of RN's and aids; for the ATC unit and ....administra- 
tion has no plasis to change this even with the steady 
census in the unit...." 

What is a unique and (in a period of scarcity, dan- 
gerous) temptation in dealing with the unionized pro- 
fessional on campus is to accede 10 union demands 
as a way of achieving legitimate goals that short- 
ages of money might otherwise prevent. Management 
sometimes reasons that if it can get the contract to 
mandate library acquisitions or generous staffing pat- 
terns, legislatures or Boards will have to support pro- 
fessionally desirable goals in spite of themselves. 
Needless to say, support personnel at the bargaining 
table are very persuasive about the needs for adequate 
equipment, special training programs, etc. And why 
shouldn't they be? They are voicing the highest ideals 
of their professions. 

The danger is that in exchange for including non- 
mandatory items in the contract, items which, though 
desirable, the law does not require a school to nego- 
tiate, management has ceded its control over the 
destiny of the institution. Contractually mandating 
the number of text books that must be bought for 
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the nursing staff may solve the problem this year. But 
what it may also do, which is less desirable, is to pre- 
vent the medical center from unilaterally deciding at 
some future time that it prefers to merge its facilities 
with another institution, and no longer wants to have 
a nursing library of its own at all. 

The point to be made is that it is a mistake, in the 
pursuit of short term goals, to include in contracts 
items you are not required to negotiate. What you 
mandate in haste you may have to live with in 
leisure. 

SUMMARY 

What Fve tried to do in this chapter is highlight 
those changes in the managers' environments, out- 
looks, and modes of operating that should come 
about as the result of the presence of unionized sup- 
port personnel on their college campuses. The lessons 



to be learned are not new, (good personnel practices 
preceded collective bargaining,) but they are certain- 
ly more consequential. Under a union, the employee 
cap pistol had been replaced by a gun with real bul- 
lets, the ammunition of the bargaining relationship. 
Notwithstanding this, the fundamental lesson for the 
manager is a simple one: act on behalf of your insti- 
tution, and, if you are a public school, of the state. 
In that capacity, you have responsibilities to oversee. 
Among these are that employees must be told what is 
expected of them and evaluated against these stand- 
ards, that employees Co not have the freedom to 
choose whether or not tc do those tasks within then- 
job classifications, and that employees can be disci- 
plined for just cause. While the list could be a long 
one, the fundamental principle is simple. Under col- 
lective bargaining, the managers have the responsi- 
bility to ensure that the institution's work is being 
done; more simple yet, they have the obligation to 
be in charge. 
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The Impact of Collective Bargaining 
on Physical Plant Management 



By Jack Hug 



INTRODUCTION 



Much has been written about collective bargaining 
and its overall impact on higher education. Almost all 
the literature deals with faculty unions, however, and 
there is limited publication of information on the ef- 
fects of collective bargaining on physical plant man- 
agement for colleges and universities. Collective bar- 
gaining in physical plants is not new to a large num- 
ber of our colleges and universities. T?^; ave many 
excellent physical plant adminisna^.' have be- 

come good labor relations practilk* r , * r ;4 who man- 
age their departments effectively. 

In fact, labor relations in the physical plant depart- 
ment is an integral part of all work-related activities. 
Collective bargaining will have an impact on many 
critical areas of physical plant responsibility. The task 
of effectively integrating good employee relations 
into the daily work of the organization is a vital one 
and must be pursued with diligence and perseverence. 

The Association of Physical Plant Administrators 
has identified in its "Comparative Costs and Staffing 
Report" a listing of colleges and universities that have 
unions in the physical plant. In the 1981 edition, 
with 353 institutions reporting, 131 colleges and uni- 
versal ies reported having unions in the physica? plant. 
The listings by region indicate the greatest number of 
unions occur in the eastern and midwestern sections 
of the United States. The Pacific Coast is a distant 
third, but well ahead of the southeastern states. 

The realities of managing at any one particular in- 
stitution may be quite different from another. A 
specific campus with its own specific people will have 



its differences, therefore, and the realities of this 
must be kept in mind when reading this material. 

Managing the physical plant work place today re- 
quires more expertise than ever before. The physical 
plant administrator needs to know not only how to 
integrate physical plant services with new technolo- 
gies and changing demands of the university, but, 
most importantly, how to deal with the demands of a 
sophisticated work force frequently in a collective 
bargaining environment. For those managers who 
have yet to experience collective bargaining, there are 
many lessons that can be learned and examples that 
can be obtained from those who have. Many impor- 
tant lessons can be learned from our own mistakes. It 
has been said that it is even better if we learn from 
the mistakes of others. Exchange of experiences is 
valuable on many subjects, and ^change of experi- 
ences on collective bargaining is an exceptionally 
good subject that fits this exampk. Physical plant ad- 
ministrators are encouraged to seek out and obtain 
the benefit of this experience. Assistance through 
membership in professional associations such as the 
Association of Physical Plant Administrators and the 
College and University Personnel Association are 
strongly recommended. 

Although tliis chapter is primarily intended for 
those who are new to physical plant labor relations, it 
will also serve as a refresher to the veteran manager 
and will serve to reinforce the fact that, as union con- 
tracts come into existence, mature, and are re-nego- 
tiated, input and active involvement on the part of 
the Director of Physical Plant is essential. 



THE DIRECTOR'S RESPONSIBILITY 



The director of the physical plant must accept the 
fact that managing in a collective bargaining environ- 



ment is different than managing in an organization 
that does not have a union. New department 
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managers in union organizations and managers who 
are administering union contracts for the first time 
will do well to recognize that new and additional 
knowledge and skills are required. No matter how 
good one's employee relations skills are and no mat- 
ter how much of a student of management one may 
be, administering collective bargaining contracts in 
most cases is different. 

The director of physical plant must recognize thd 
need for help from the campus personnel and em- 
ployee relations staff. On a regular basis the director 
must communicate, must strengthen department re- 
lations, and must support the campus personnel and 
employee relations staff on employee relations issues. 
In return, the director can insist on and should ex- 
pect timely and professional support from the per- 
sonnel and employee relations staff. It is generally 
believed that the "management team" of the physical 
plant department consists of the director and the re- 
spective subordinate managers and supervisors. Cer- 
tainly, this group represents a most important part of 
the management team. In managing with the union, 
however, the director must recognize that certain ad- 
ministrators outside of the physical plant department 
must be included as a part of the "employee relations 
management team." 

A knowledge of and commitment to good person- 
nel practices must be shared by the directors of the 
physical plant, personnel, and employee relations. 
The unquestionable support of the campus adminis- 
trator^) to whom the directors of physical plant, per- 
sonnel, and employee relations report is also neces- 
sary. 

In recognizing the responsibility for employee rela- 
tions, directors must know their needs and thes?eeds 
of the physical plant staff of managers and supervi- 
sors. The needs of the directors and the management 
staff of the physical plant department will, in many 
instances, be such that a complete assessment of 
strengths and weaknesses is required. Phyf/kal plant 
directors must take the initiative to secure the neces- 
sary information, education, and training for them- 
selves and for their staff of managers and supervisors. 
Directors of physical plant must recognize and em- 
phasize to their staffs that their objectives through 
the collective bargaining process are pro-management, 
as opposed to anti-union, and they must explain 
exactly what this means. 

Just as the professor in the classroom needs a phi- 
losophy of education, so does the director of physical 



plant need a philosophy of managing with the union. 
This philosophy or attitude of management must be 
in concert with the university administration. This 
philosophy must be understood and it must be com- 
municated throughout the organization. This is par- 
ticularly tru< j for "first time" contracts. Directors will 
be answering questions and responding to many in- 
quiries pertaining to how management feels, inter- 
prets, and intends, to apply specific sections of the 
contract. 

The nee " for a clear understanding of manage- 
ment's attitude towards managing with the union be- 
gins and ends with the campus administration. The 
importance of this to the success of good employee 
relations cannot be overemphasized. This is true, of 
course, even without collective bargaining. With col- 
lective bargaining the visibility of certain key adminis- 
trators will be increased as they will be identified as 
the appropriate administrator to deal with certain 
contract matters. Under collective bargaining, some 
changes in these key administrators may be observed. 
Tough stances and unwavering positions on certain is- 
sues may no longer be acceptable. The key adminis- 
trators orchestrating and directing campus employee 
relations must be in concert or the results will be sour 
notes and poor reviews from all affected. 

The procedures to be followed ;^ a v naging in a 
collective bargaining environment wili v >yy depending 
on the institution's characteristics; that is, whether 
the institution is public or private, is independent or 
is part of a multi-campus college and university sys- 
tem. Regardless of what this structure is, the degree 
of involvement required of the physical plant director 
is the same in all cases. The director of physical plant 
must play a major role by becoming involved in all 
preparations for collective bargaining. Active partici- 
pation during the time in which the bargaining unit 
determinations are made is essential, especially in 
identification of managerial, supervisory, and non- 
supervisory personnel. Active participation in the pre- 
paration of access rules for union representatives to 
the campus and the work place is a must. The direc- 
tor must be knowledgeable of unfair labor practices 
and must know what actions to take during union 
organizing activities. 

Information, input, feedback, and detailed discus- 
sions (particularly during negotiations) are extremely 
important. During contract negotiations directors 
must rely on information from others and will find 
that many of the little details to which they had not 
paid much attention will, all of a sudden, become 
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extremely important. They will recognize that there 
must be a conscious effort to become more aware and 
more alert to many things taking place throughout 
the department. There will be a need to practice con- 
sciousness raising by all managers and supervisors. 
The consistent and uniform applications of depart- 
ment procedures, work rules and practices that have 



been in place for years will become active topics of 
discussion. A line will be drawn between union and 
management, and, if the director is not careful, an 
adversarial relationship may be established that will 
be hard to turn around and will make managing with 
the union much more difficult. 



IMPACT ON THE MANAGEMENT TEAM 



Once the union has been formally recognized, 
authority on a departmental level may appear to the 
director of physical plant to become more restrictive. 
In fact, what takes place is that a more careful ap- 
proach is made at clearly defining authority, and 
what may appear initially as restrictive results in a 
good management practice of identifying who does 
what. 

When a union is present there is a significant in- 
crease in the requirement of the director to seek the 
counsel and advice of labor or legal personnel prior to 
making a decision. The campus employee relations 
designee or the department of personnel services will 
be thought of as the central point and clearing house 
for all matters concerning employee relations. If this 
is not apparent in the early stages, it will evolve as a 
matter of necessity and eventually will be recognized 
by the principal managers in both the physical plant 
department and the department of personnel and em- 
ployee relations. 

The implementation and application of the con- 
tract becomes more exacting each time a contract is 
negotiated or each time a union representative con- 
fronts a manager about scheduling overtime, assigning 
work, or when disciplinary action is required. The 
union representative's role is to challenge your deci- 
sions and actions whenever he or she thinks you are 
in violation of the contract. This can result in separat- 
ing managers and supervisors from the employees 
they work with. Thus, the union representative com- 
petes with you in many respects for the loyalty of 
your employees. 

A hard fact for most managers to accept is that un- 
til unionization came along they have probably been 
able to demonstrate that they do not need the aid of 
a union to help them do their job of properly man- 
aging the department. Furthermore, many physical 
plant directors believe that any unecessary central- 
izing of the decision-making process is detrimental to 
effective physical plant management. 



The impact of collective bargaining on the direc- 
tor's effectiveness can be quite dramatic. Some of 
these effects are as follows: 

1. The director may no longer be comfortable dealing 
with employees individually on »items relative to 
the terms and conditions of employment. 

2. The director of physical plant must discuss with 
the union the impact of many decisions relative to 
the working conditions of the employee. 

3. The director of physical plant must find acceptable 
methods of communicating and working with each 
segment of the department structure that may be 
represented by different unions. Additional work is 
necessary to keep these segments informed before, 
during, and after decisions are made. This is parti- 
cularly important in managing departments with 
multi-union contracts. 

4. Directors, managers, and supervisors within the de- 
partment may lose prestige and authority, depend- 
ing on their role in negotiating and handling con- 
tract matters. There is a real danger of losing a 
sense of ownership of the labor relation problems. 

5. Managers must live technically by the provisions of 
the contract. This means that they must keep accu- 
rate records and pay closer attention to managerial 
activities. 

6. The director of physical plant must be aware of the 
potential danger of centralization of some of the 
decision-making processes relating to employee 
relation issues. Department managers may tend to 
become uninterested in hearing individual com- 
plaints and in trying to resolve them informally. 
It is easy to assume the position and to tell em- 
ployees "don't bother me - take it to grievance." 
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IMPACT ON DEPARTMENT ORGANIZATION 



Physical pJa^ departments are generally organized 
to provict -\ fulfillment of the department's ob- 
jectives and- yji^vitcly, the goals of the institution. 
In this respect & physical plant department is nc dif- 
ferent than many other campus departments. The 
organization of the department is influenced by many 
factors and the right combination of organizational 
structure and people is still the key to successful 
organizations. 

The department organization that existed before 
collective bargaining may no longer work with a 
union on campus. Certain job classifications that once 
may have been thought of as supervisory may all of a 
sudden be part of the rank and file. The span of con- 
trol of the front line supervisor may change dramatic- 
ally. In some cases it may be necessary to create new 
non-bargaining unit supervisory positions. The desig- 
nation of who is managerial and who is supervisory 
will have an important effect on the department 01- 
ganization. 

COMPOSITION AND SCOPE OF THE 
BARGAINING UNIT 

Further impact of collective bargaining on the de- 
partment organization will be determined by the 
composition and by the scope of the bargaining units. 
For example, the scope of the unit may be the entire 
physical plant department, and its composition may 
be all employees up to, but not including, first-line 
supervisors. The scope may include only the grounds 
and custodial personnel. The building trades person- 
nel may be carved out as a separate unit with a differ- 
ent union representing this group of employees or 
with each specific trade, such as carpenters, electri- 
cians, plumbers, and painters each represented by dif- 
ferent unions. The composition of the unit will be in- 
fluenced by the degree of inclusion of lead-workers 
and supervisors. Some colleges and universities even 
have separate unions for supervisory personnel. 

Bargaining units vfcry greatly in size and complexi- 
ty, and there appears to be a wide latitude in unit 
determination. The director of physical plant must be 
alert to the effect of this on the organization , Should 
collective bargaining be new to the installer? and the 
bargaining units not determined, thejg tb^ director of 
physical plant has a unique oppSKtilfriltty Ai«f ttn im- 
portant responsibility to influence bdtlr- l3w ft&mposi* 
tion and the scope of the baigatoiftf.fftuk 



The boundaries of the bargaining unit can create 
constraints on such things as job assignments, trans- 
fers and promotions, the management team composi- 
tion, and uniform application of certain policies and 
procedures. The bargaining unit composition, scope, 
and number of unions representing various employee 
groups must be considered carefully in reviewing the 
department organizational structure. In the event of 
adverse labor actions, such as a strike, the bargain- 
ing unit in all probability will become the strike unit, 
even though strikes are rare in higher education. The 
ability to withstand a strike is an important factor the 
director must consider. 

POTENTIAL FOR DIVIDED LOYALTIES 

In this author's opinion, a major obstacle to effec- 
tive goal-oriented and cost-conscious supervision of 
union personnel in the college and university can be 
the inclusion of the foremen and supervisors as mem- 
bers in the same bargaining group as the personnel 
whom they supervise. 1 

Union membership generally means that supervi- 
sors feel their first loyalty is to the union. Their man- 
agement roles can become quite limited and they may 
avoid handling many normal supervisory functions 
(or management may avoid delegating). The effective 
establishment of staffing schedules, performance mea- 
surement, and dealing with grievances and disciplines 
is at best difficult, if not impossible, for supervisors 
who are in the same bargaining unit as the personnel 
w ; ^om they supervise. 

If certain supervisory classes are included as part of 
the bargaining unit, the director of physical plant has 
an especially delicate situation to deal with. The 
director of physical plant must be assured of a cadre 
of frontline supervisors whose loyalty will not be 
compromised by concurrent obligations to the inter- 
ests of the union. The potential for this conflict of 
interest lies in the authority to control or influence 
personnel decisions on matters falling within the 
scope of representation, such as wages, hours, and 
working conditions. The management team must in- 
clude the frontline supervisors, and must recognize 
that indeed it is the supervisor who provides the "key 
link" in the chain of management and labor. 
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IMPACT ON MANAGERIAL STYLE 



Another item that will affect the department or- 
ganization is the managerial style of the management 
team. Over the past several decades, a great deal of at- 
tention has been given to management style in busi- 
ness literature. While the subject of management style 
is beyond the scope of this chapter, it is important 
to recognize that the management style within the 
physical plant department must be assessed if effec- 
tive management is to occur in a collective bargain- 
ing environment. 

Managers who, nrior to collective bargaining, con- 
sulted regularly with employees in a democratic 
fashion will have fewer adjustments to make than 
managers who administered in a relatively authori- 
tarian management style. Even the most democratic 
administrator, however, will have to become more 
careful in developing and maintaining records, in 



meeting deadlines, and in collecting and disseminating 
information. The physical plant director will become 
more dedicated to professional purposes: setting and 
clarifying standards, disciplining employees, perform- 
ing objective employee performance evaluations, and 
making recommendations in support of the depart- 
ment's needs and goals. 

Management style is a serious matter and is an inte- 
gral part of an effective employee relations program 
Responsible performance on the part of the physical 
plant department managers and supervisors is the 
foundation for sound employee relationships. The 
destination toward which the practice and programs 
of the department is directed must be clear. General 
agreement on this destination can usually be ob- 
tained; however, disagreement can develop when the 
choice of how we are going to get there is made. 



IMPACT OF RESTRICTIVE CONTRACT PROVISIONS 



Base wage and fringe benefits are often thought of 
as occupying the main attention of the parties to col- 
lective bargaining agreements. For some reason the 
bargaining parties, and the general public as well, have 
focused attention on these costs, generally neglecting 
many less obvious costs that result from other provi- 
sions of the labor agreement. An improved under- 
standing and awareness of specific contract provisions 
that are restrictive and costly is essential for all con- 
cerned. It is important to identify the effects of con- 
tract provisions on the ability of the physical plant 
department to carry out its responsibilities in an effi- 
cient manner. 

Some observations deserve special emphasis: 

• There are restrictive provisions in all union agree- 
ments and these provisions are costly to tte fcmSver- 
sity. 

• The 'effects of these provisions on the cost of phy- 
sical plant department operations can be estimated 
and should be known at the time of contract nego- 
tiations, but they rarely are. 

o University administrators generally are not sensi- 
tized to the continuing cost impact of restrictive 
provisions. 



• The potential exists to remove or to modify many 
of these constraints if the director has the facts and 
the input to the contract negotiating process. 

The physical plant director and the entire manage- 
ment team must recognize that, even before the 
union existed, there were probably inefficient work 
practices in existence. These practices range from 
non-productive work time, output • limitations 
(standards), favoritism from supervisors, and exces- 
sive staffing requirements. Such practices are often 
tolerated to appease employees, to help recruit scarce 
employees, and to avoid confrontation. Campus labor 
practices such as these are inefficient and are costly 
work practices. 

Contract terms and conditions found in typical 
agreements increase hourly costs to the university 
over and above wages and fringe benefits. Contract 
items and poor management practices that the direc- 
tor of physical plant must be watchful for are as fol- 
lows: 

1 . nonproductive work time - late starts, early quits, 
excessive time for wash-up and putting away tools, 
unauthorized breaks. 
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2. additional time payments - guaranteed overtime for 
specialty craftsmen, overtime for total craft if any- 
one works overtime, 40-hour guarantee for bargain- 
ing unit foreman or steward. 

3. premiums, travefl pay, special jobs incentives - ap- 
prentice payments for work above classification; 
premium pay for height, materials, equipment; 
overtime lunches and eating on university time for 
work after the regular scheduled times; travel pay 
for callbacks. 

4. work restrictions - restrictions on repairs by spe- 
cialty firms and contract work; unnecessary limita- 
tion of work within crafts, such as maximum num- 
ber of units per day or similar productivity restric- 
tions; limitation on type of work by apprentices. 



5. jurisdictional disputes - composite crews with more 
workers than necessary, decisions of which craft 
performs a given task. 

6. steward - non-working stewards, remaining for 
overtime work when not essential, involvement in 
hiring and termination, payment over scale or 
other favors, last one in lay-off. 

The director of physical plant can develop a proce- 
dure to determine the cost of labor contract clauses 
and can determine the impact of this on the depart- 
ment's ability to meet its obligations. Reference is 
directed to a helpful publication "Comprehensive 
Contract Costing" published by the National Con- 
struction Employers Council (NCEC). 



THE IMPACT OF SPECIAL INTERESTS 



GRIEVANCES 

The problems that a physical plant department en- 
counters in the day-to-day business of living under a 
union contract are influenced by many factors. No 
two contracts are exactly alike, and small differences 
in language may make all the difference in the out- 
come of a dispute. Labor agreements are not easily 
applied and interpreted. Typical agreements include 
coverage of a multitude of terms and conditions of 
employment. Questions and differences of opinion' 
arise frequently as to how a basic agreement provision 
is to be applied to a specific situation. 

I have learned through contract negotiations that 
some provisions of the contract may be purposely 
stated in generalized language, leaving a considerable 
amount of latitude for application. In order to pro- 
vide a collective bargaining forum for resolution of 
these day-to-day operating problems, the grievance 
procedure is introduced. Grievance procedures vary 
greatly in form and content, but there is a common 
element in virtually every grievance procedure that 
affects the physical plant administration. This com- 
mon element is a systematic procedure established 
whereby the employee with union representation 
attempts to resolve a problem with management. 
Grievance resolution at the lowest possible level in 
the organization is most generally preferred. No mat- 
ter what the exact process is, physical plant managers 
and supervisors must be skilled at handling grievances. 



Most collective bargaining agreements outline pro- 
cedures whereby the union or the employee may ad- 
just grievances. The definition of a grievance is deter- 
mined through negotiations. The non-bargaining unit 
administrator who must respond at the various steps 
and the time in which to respond will affect the man- 
agement of the physical plant department in various 
ways. 

DISCIPLINE 

Nothing is as important as the maintenance of 
good morale and the contribution that it makes to a 
favorable working environment. For every employee 
who appreciates getting away with something, there 
are many more who would rather see the offenders 
get caught and fairly dealt with. When one employ- 
ee breaks a rule and is not penalized for it, other em- 
ployees feel a sense of inequity. If employees perceive 
rule-breaking as a positive benefit, and especially if 
they believe that conforming to the rules is a cost 
that is not offset by an additional reward, a percep- 
tion of the relative benefits of work will be altered. 

Many physical plant departments have farily strict 
discipline during the work hours. This does not mean 
that there is no room for compassion or flexibility in 
the exercise of job rules. This does not have to change 
with collective bargaining. Disciplinary standards and 
procedures should be at least as fair and predictable 
as they can be. Beyond this, the guiding principle for 
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discipline should be the same with or without collec- 
tive bargaining. Reasonableness and consistency 
should prevail. 

EMPLOYEE COMMUNICATIONS 

To a great extent, management is communication, 
and employee relations management is communicat- 
ing with employees. What an employee thinks or per- 
ceives is often more important than the facts. For ex- 
ample, if the physical plant department has fair and 
necessary work rules but they are perceived as other- 
wise; then there is a problem. The access to and the 
interpretation of information by employees is impor- 
tant. Superficial attempts in treating communication 
with employees simply will not work. The director 
of physical plant must be able to establish that the 
employees have received the communication and that 
they have accepted it as accurate. 

Employee communications start with recruitment 
and never end. It is especially important for the uni- 
versity, and particularly for the physical plant direc- 
tor, to establish the university's position in regard to 
collective bargaining and to make this known to the 
employees, the supervisors, and prospective employ- 
ees. This should be done formally and in such a way 
as to leave no doubt. 

Another important function of employee com- 
munications is to dispel rumors. There are few things 
as threatening to an otherwise effective labor rela- 
tions program than rumors of bad things to come and 
unwelcome events that might affect employees. 

Given the complexity of operating a physical plant 
department, the establishment of written personnel 
policies, rules, and procedures specific to the physical 
plant department is highly recommended. These 
should cover areas not included in the university-wide 
policies or established through labor contracts. These 
would include such items as: work rules, call-in pro- 
cedures, work equipment and tool assignment and 
issue, specific job duties/responsibilities, and employ- 
ee orientation procedures. 

In communicating with employees, the physical 
plant managers must be technically proficient and 
familiar with the "rules of the game." The effective 
labor relations physical plant manager will be objec- 
tive and highly principled, just as effective managers 
must be in other functional areas of the department. 
In fact, given the nature of the activity of labor rela- 



tions, it is even more important that a sense of ethics 
and a sense of honor be maintained. This will not de- 
tract from the effectiveness of the manager involved. 
It will add to it. 

The communication of policies is 3 major con- 
sideration. Policies will not be consistently applied 
without adequate communication. Management must 
demonstrate at all times that the right hand knows 
what the left hand is doing. Managers and supervisors, 
particularly, must work at improving communication 
throughout the department. Communication must be 
viewed as a personal situation and not as a mechanical 
process. "Personal contact is supreme", and an ounce 
of meaningful participation can be worth a ton of 
directives and memos. The demands on the managers' 
time and the size of many physical plant departments 
often precludes this personal contact. The director of 
physical plant must acknowledge the impossibility of 
being everywhere at once. In managing with the 
union, all managers and supervisors must increase 
their level of consciousness of what is going on in the 
department. In many cases this will require that they 
become students of their organizational environment 
and that they constantly be aware of the changes 
taking place in their organization. They must know 
their organization and they must know its operation 
thoroughly. 

LABOR-MANAGEMENT COMMITTEES 

Many collective bargaining contracts contain 
clauses that require the establishment of joint union- 
management committees. Some of the more common 
committees are: safety committee, apprenticeship 
committee, cost savings committee, and productivity 
improvement committees. 

Many university administrators and union leaders 
have an opinion that these types of committees, if 
managed properly, do in fact, improve productivity, 
improve morale, provide for a safer working environ- 
ment, and overall, enhance mutual understanding of 
many broad problems. 

The impact of the union-management committees 
on the physical plant department operations can vary 
greatly from institution to institution. An important 
point, which the director of physical plant must keep 
in mind, is that in most instances these joint commit- 
tees, even though created through collective bargain- 
ing agreements, do not deal with negotiable issues of 
wages, fringe benefits, working conditions, or 

64 



46 

O 

ERIC 



grievances, but are limited to issues of mutual interest 
not usually covered by written agreement. 

The experience of others can be valuable when in- 
corporating these various committees into the depart- 
ment. Whilte it is acknowledged that there is no best 
way to manage this successfully, discussions with 
others have shown that the impact of these commit- 
tees will be determined by the degree to which both 
parties want the union-management committees to 
work. In addition, there must be realistic expecta- 
tions as to what can be accomplished. Union commit- 
tee members must have credibility with the rank and 
file, and management members must have appropriate 
status and authority. The committee must not discuss 
matters established by the collective bargaining agree- 
ment that would infringe on the rights of either 
party. There must be a mature and open relationship. 
To effectively utilize the talents of both parties, both 
must agree to concentrate on finding solutions to pro- 
blems as described within the committee charter. For 
union-management committees to succeed over any 
substantial period of time, recommendations must be 
weighed objectively and acted upon. 

TIME CONSTRAINTS 

One of the interesting things that can be identified 
in reading a typical union agreement is that there are 
numerous contract articles that reference time. The 
time constraints leveled by specific articles will affect 
the physical plant management in many ways. The 
following are some examples of contract clauses that 
impose time constraints, demand new understanding, 
and induce a degree of pressure and stress for man- 
agers: 

1. The duration and implementation of the contract 
- when does it begin, for how many years, and are 
there reopener provisions? 

2. Definitions of calendar year, day, fiscal year, work 
day, work time, cleanup time, callback time, over- 

HARD 

There are many hard facts that managers will 
recognize in managing with the union. The term 
"hard facts" is appropriately used because, by defini- 
tion, the term "hard" means not easily penetrated, 
not easily yielding to pressure, firm and definite (as 
in agreement), realistic, and difficult to bear and en- 
dure. 
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time, comp time, designated time, reasonable time, 
timely manner, and release time - the manner in 
which these terms are used throughout the various 
contract clauses must be recognized and under- 
stood. 

3. Grievance procedure - time constraints both for the 
employee and management are spelled out for each 
step. Grievance procedure time limits for filing at 
various levels, including what is counted as the 
filing date, whether or not the event giving rise to 
the grievance occurred within a prescribed period 
of time is allowable, response time and time off for 
preparing grievances and attending grievance hear- 
ings are contained in the grievance procedure, as 
well as what happens if either party fails to meet 
the designated time limits. 

4. Appointment, assignment, and reassignment 
clauses generally contain language relating to time 
for posting job vacancies, number of days before 
higher pay is required, and special provisions for 
reappointment within a certain time period. 

5. Probationary periods and evaluations are very im- 
portant time-related articles. 

6. Personnel file clauses may contain time require 
ments to respond or to place materials in a timely 
manner. Time limits on retaining documents such 
as disciplinary action may also be included. 

7. Other articles - leave of absence, vacations, time off 
to vote, funeral leave, sick leave, jury duty, mili- 
tary leave, seniority, and lay-off generally contain 
important language on time limits. 

In summary, because of union contract provisions, 
the physical plant director will be more conscious of 
pressures caused by the impact of time constraints in 
managing the department. 



FACTS 

Managers in the physical plant, to successfully 
manage the "hard facts" of collective bargaining, 
must accept "hard work," take a "hard look" at de- 
partment operations, stay free from sentimentality 
and illusion, and use good "hard sense." The employ- 
ee relations team will try to drive a "hard bargain" 
during negotiations with a minimum of troublesome 




and "hard words" that are difficult to comprehend or 
explain. 

"Hard" implies the presence of obstacles to be sur- 
mounted or puzzles to be solved. "Hard" means 
demanding great exertion or effort. To deal effective- 
ly with the many "hard facts" of collective bargain- 
ing, managers will need to use skill, patience, and 
courage, stressing the need of laborious and persever- 
ing exertion. Simply stated, effective labor relations is 
"hard work." 

Managers must be careful not to be confused by 
the numerous different signals received throughout 
the collective bargaining process. Managing with the 
union in the physical plant does not necessarily mean 
managing "hard and fast," in a "hard handed" man- 
ner, or being "hard headed" or "hard-boiled." Effec- 
tive managers will find, however, that there are times 
wheu they must be a "hard sell" and they may be 
"hard put" to agree to change and to accept some of 
the formalities that characterize union management 
relations. 

The "hard facts" of the impact of collective bar- 
gaining Gj\ #he physical plant are as follows: 

1. ^i^u< \ization can make some managers less 
&fev;'ive, while others may become better ad- 
miiiisfrators. 

2. Unionization will require more centralization of 
decision-making. 

3. Authority at the department level will become 
more restrictive. 



4. The director's and department managers' man- 
agement styles will be questioned and challenged 
more than before collective bargaining. 

5. The campus office of personnel and employee 
relations will be thought of as a clearinghouse 
for all matters pertaining to employee relations. 

6. The union will get credit for some of the good 
things that management has been working to 
develop or to change. 

7. Managers must know the department organiza- 
tion well and must be ever alert and conscious 
of many details previously gone unnoticed. 

8. There will be a need for new management skilly 
especially for understanding and communica- 
tion. 

9. Regardless of what is said, the ucrdon will appear 
to be telling managers how to manage. Effective 
managers will demonstrate that they do not 
need the union to help them properly manage 
the department. 

10. If the employee relations management team is 
not careful, there will be a gradual, but relent- 
less, attrition of management's rights. 

1 1. The employee strike, even though rare in higher 
education, £an happen. 

12. Senior campus administrators, who have tradi- 
tionally viewed management of the physical 
plant at a distance, must become more inter- 
ested and more involved. 



CONCLUSION 



This chapter began by noting that managing the 
physical plant today requires more expertise than 
ever before. The director of physical plant faces a 
litany of problems in managing the daily activities of 
the department and employee relations is always near 
the top of the list. The challenge of incorporating 
new technologies while preserving basic physical plant 
services, meeting the changing demands of the univer- 
sity, and responding to a sophisticated work force re- 
quires a competent and professional physical plant 
manager. 



Maintaining a campus environment that is condu- 
cive to learning and that allows the physical plant 
department to carry out its role in support of the uni- 
versity's overall mission is a complicated process. To 
do this effectively requires good employee relations. 
The application of good employee relations principles 
and practices by the entire management team, includ- 
ing the office of personnel and employee relations, 
the director of physical plant, and other appropriate 
administrators, will minimize the negative effects of 
collective bargaining on the management of the physi- 
cal plant department. 
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ENDNOTES 



1. It is recognized here that the term "supervisor" is generally thought 
of as a management position outside of the bargaining unit. At some 
universities and colleges, however, what once was thought of as 
supervisory before collective bargaining may well become part of 



the same bargaining unit. (Public Employee Relations Board deci- 
sion, The California State University, December 1980, Re: non- 
professional operations employees). 
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Collective Bargaining 
in University Teaching Hospitals 



By William J. Neff 

This chapter discusses some of the major differ- 
ences between the collective bargaining environment 
found on a university campus and that found in a uni- 
versity teaching hospital. There are, of course, many 
similarities between the two but there are most likely 
more similarities existing between university teaching 
hospitals and community hospitals than between uni- 
versity hospitals and their campuses. 

BARGAINING OBLIGATIONS 

In most areas of the country, collective bargaining 
has been a relatively new experience for higher educa- 
tion, with few bargaining relationships existing in 
public higher education before the mid-1 960's and in 
private higher education before 1970. 1 At the same 
time, few public hospitals were involved with collec- 
tive bargaining before the mid-1 960's and most pri- 
vate not-for-profit hospitals did not find themselves 
with collective bargaining responsibilities until after 
the National Labor Relations Act was amended in 
1974. As such, while experience with the collective 
bargaining process in the higher education and health 
care industries is considerably less than that found in 
many other industries, it is becoming apparent that 
significant differences do exist in many areas. 

BARGAINING UNIT DIFFERENCES 

One of the first collective bargaining issues faced 
by a university with a teaching hospital is that of bar- 
gaining unit formation. In order to deal with such is- 
sues, it is necessary that university administration 
understand that the National Labor Relations Board 
(NLRB), in a series of decisions in 1975, outlined 
seven separate groups of health care employees con- 
sidered to be appropriate bargaining units. These are 
physicians, registered nurses, other professional em- 
ployees, technical employees, business office and 



clerical employees, service and maintenance employ- 
ees, and security employees. In some cases, the Board 
has also approved a maintenance department unit and 
a unit of stationary engineers or boiler operators 
separate from a service unit. Most state labor boards 
have followed the NLRB bargaining unit standards 
when dealing with the uniting issues in public health 
care facilities. 

At the same time, university administrators must 
know that the NLRB has not adopted specific unit 
standards when making higher education uniting deci- 
sions but has continued to rely upon the general 
"community of interest" unit criteria applicable to 
manufacturing and service industries. 2 This has been 
especially true when the Board has dealt with the 
uniting of non-professional campus employees. When 
professional employee unit issues have been ad- 
dressed, it has most often occurred with faculty unit- 
ing, and most of these Board decisions pre-date the 
Supreme Court's 1980 NLRB v. Yeshiva University 
decision. Prior to that decision, the Board had ruled 
that most faculty members were covered by the 
National Labor Relations Act and consequently were 
eligible for uniting. Uniting issues thus revolved 
around the appropriateness of certain professionals 
being in or out of the faculty bargaining unit. The 
Board, relying upon the facts of each case, including 
the definition of the unit sought by the union, has 
found, for example, medical school faculty (M.D.'s 
and Ph.D.'s alike) to be appropriately included or ex- 
cluded from facuky bargaining units. 

Having briefly reviewed the Board's treatment of 
the uniting issues in higher education and hospitals 
separately, the question arises as to what university 
teaching hospital units might look like in light of 
different uniting criteria of the Board. 



50 



63 



PROFESSIONAL EMPLOYEES 
Physicians 

Mo*£ physicians in university teaching hospitals 
hold faculty appointments; thus, uniting issues would 
generally be addressed through She faculty unit ques- 
tion. For those employee physicians who do not hold 
faculty appointments, a separate unit of these indi- 
viduals is quite possible, if not probable, under pre- 
sent Labor Board criteria. 

Registered Nurses 

Most university teaching hospitals are large, com- 
plex organizations employing hundreds of nurses. 
With such numbers, it is quite likely, under present 
Board criteria, that registered nurses would be 
granted a separate bargaining unit from other hospital 
and campus professionals. This unit, consistent with 
Board criteria, could include registered nurses work- 
ing as nurses in campus student health centers, dental 
school clinics, schools of public health, etc. 

Other Professionals 

Board precedent for uniting other professional em- 
ployees is far less settled when addressing the issue of 
both hospital and campus employees. Consequently, 
university administrators must deal with such basic 
issues as whether to argue (and upon which criteria, 
e.g. patient care, administrative structure, etc.) for 
separate units of hospital-employed professionals and 
campus-employed professionals or for a single unit. 
Another position might be a unit of all patient care 
professionals, hospital and campus, in one unit and a 
second unit of ail business professionals, hospital and 
campus. In any event, Board unit decisions to date 
are not very instructive o* ■ >■■:. s issue. Consequently, 
the university should 1 review Site Board's historic in- 
dustrial criteria of "coiiitour<4*' of interest" and eval- 
uate the facts of each particular case, including the 
union's unit position, and fashion its arguments ac- 
cordingly. This approach would also apply to public 
universities in most states when dealing with state 
labor boards. 

Technical Employees 

The uniting issue is much the same for the techni- 
cal classifications as for the professional classifica- 
tions discussed above. Universities with teaching 
hospitals generally employ large numbers of technical 
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employees both on the campus and in the hospitaL 
Consequently, applying the Board's criteria to each 
factual setting could result in either separate hospital 
and campus technical units or a single unit of all tech- 
nical employees. 

Clerical Employees 

The Board's decisions on hospital units have usual- 
ly placed office/business clericals in a separate unit 
while placing other clericals (such as storeroom ward 
clerks) in the hospital service unit. Once again, uni- 
versities normally employ hundreds of clerical em- 
ployees on the campus as v/ell as in the hospital. The 
uniting issue is in some aspects the same as with tech- 
nical and professional employees (two separate units 
vs. a single unit), and yet somewhat different in that 
little, if any, hands-on patient care is provided by 
most hospital clericals. In addition, the Board's hospi- 
tal clerical decisions add a second issue of whether 
any clericals should be in a service unit in light of the 
fact that on a campus, some clericals also work out- 
side the traditional office environment and thus their 
placement in a service unit might also be less than ap- 
propriate. There has been at least one state labor 
board decision that placed non-office clericals in a 
patient care technical unit rather than in a service 
unit. 3 It is important, though not very satisfying, to 
note that when dealing with such issues, the facts that 
prove to be pivotal in the Board's thinking may be 
pure conjecture before the decision is rendered. 

Service and Maintenance Employees 

It is generally established that most of these em- 
ployees do not provide direct, hands-on patient Zs.f& 
and thus the factual similarities between hospital 
campus classifications may outweigh the dif- 
ferences. At the same time, there is the geographic 
location issue if the campus and hospital are physical- 
ly separated by some distance. This issue, of course, 
applies to all units under discussion, not just wtrvice 
and maintenance. This issue of ohysical separation 
may prove to be a pivotal fa i v for a labor board, 
especially if the board finds th\ re is little transfer 
on promotional activity between the campus and the 
hospital (i.e., there are separate labor markets, com- 
muting patterns, etc.). Thix is especially important in 
clerical, technical, and service/maintenance uniting is- 
sues where labor markets tend to be more localized 
than professional employee labor markets and the 
Board has relied on such factors in making some unit 
decisions. 4 



Security Guards/Police 

The National Labor Relations Act and many state 
bargaining statutes provide that security guards or 
campus police be placed in separate bargaining units. 
As such, the labor boards generally have had little dis- 
cretion on this issue, other than the above issue of 
geographic location, which raises the possibility of 
more than one unit. At the same time, the number of 
employees in these classifications tend to be small 
and this may influence the Board to establish one 
unit in spite of geographic separation between the 
hospital and campus. 

Therefore, in settings where universities operate 
teaching hospitals, the configuration of bargaining 
units will be influenced if not determined by the facts 
emanating from that hospital/campus environment. 
In tum, the resultant configuration of the bargaining 
units may influence the extent to which hospital and 
campus differences will be either minimized or accen- 
tuated in the bargaining process. But, in either case, 
the bargaining process must effectively deal with such 
differences. 

DISTINGUISHING CHARACTERISTICS 

There are several distinguishing characteristics be- 
tween university teaching hospitals and their cam- 
puses. Many of these have a direct effect on the bar- 
gain/rig process and its outcomes. The following is not 
an exhaustive list, but rather a highlighting of some of 
these characteristics and "a brief discussion of the pos- 
sible effects on bargaining. 

Mission 

Although most universities have as their mission 
teaching, research, and public service, a teacliing 
hospital's? primary mission is usually regarded as that 
of patient care. And, although teaching and research 
are clearly important missions within a teaching 
hospital, patient care remains central, just as student 
education is antral on a campus. 

As such, thfrV) differing missions center the focus 
of bargaining on different employee groups in each 
setting. On the campus, the faculty, primary pro- 
viders of student education, have the central role, 
while in a teaching hospital, most professionals (phy- 
sicians, nurses, and pharmacists) and technicals have 
the central role in providing the patient's care, This 
focus enhances the importance, and thus the bargain- 
ing power, of several groups of staff employees not 



mutually shared by fellow staff employees on the 
campus. 

Sources of Income 

Teaching hospitals depend almost totally on ser- 
vice-related income in order to operate. As such, a 
hospital's management style is best characterized as 
"bottom line". This, in turn, requires management to 
be continually conscious of the needs of its patients/ 
customers and the costs associated with the service?, it 
provides. It naturally follows that management is con- 
cerned with issues of efficiency and productivity and 
must be able to respond quickly to changes in the 
patients' needs for services, demands on service, and 
the prv u charged for such services. Labor contracts 
rv~& f . j^fore be negotiated in such a manner as to 
prr; :iis management flexibility and allow it to be 
ex£>? vViiously exercised, a need that tends to have 
shorter response time than for many campus opera- 
tions that operate on annual, budgeted income. 

External Regulations 

An additional need for flexibility in managing a 
hospital is brought about by the numerous regula- 
tions of the federal and state governments and the 
Joint Commission on Accreditation of Hospitals. 
These agencies define many operational ctandards and 
controls. This situation has been aggravated by the 
drastic changes in the cost containment/reimburse- 
ment climate of the insurance industry as well as the 
governmental agencies. Such pressures place addition- 
al demands on labor and management negotiations, 
with some factors a disadvantage to one side while 
other factors disadvantage the other. In turn, the 
greater the uncertainty of the environment in which 
the bargaining is taking place, the more difficult it is 
for the parties to fashion a satisfactory, long-term 
agreement. And shorter term agreements tend to in- 
hibit labor relations stability, potentially creating ad- 
ditional problems for that hospital. 

Competition 

Many university teaching hospitals, especially those 
in urban metropolitan areas, are in direct competition 
mth community hospitals, clinics, and other pro- 
viders of similar patient care services. This competi- 
tion is probably best exhibited by observing the level 
of sophisticated diagnostic and treatment programs 
and equipment in each facility. Efforts to remain 
competitive and, for most teaching hospitals, to be on 
the cutting edge, require the expenditure of major 
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financial resources on new facilities, equipment and 
staffing. All of this is to maintain an attractive en- 
vironment for physicians and their patients. And to 
provide high level patient care, staff must be com- 
petent and reasonably satisfied with their jobs if such 
patient care is to be delivered. It is imperative that 
the bargaining process and resultant agreement estab- 
lish and maintain an environment that is conducive 
to high employee morale, thus attracting and retain- 
ing highly competent staff. 

In addition, such labor agreements must facilitate 
a hospital's ability to respond to staff training needs. 
And job classification systems must be sufficiently 
flexible to recognize and accommodate evolving 
duties and responsibilities. 

Health Care Licensure Standards 

Unlike most staff employees on a university canv- 
pus, many hospital staff, by law or regulation, must, 
achieve and maintain proper licenses and certifica- 
tions. This environment requires management nego- 
tiators to ensure that contract language does not 
inhibit the hospital's ability to require the mainten- 
ance of proper licensure and that such subjects as 
staffing levels, promotions, transfer, layoff, and recall 
coincide with licensure/certification requirements. 
When individuals with certain licenses or certification 
are in short supply, it is important that the labor 
agreement not impede the hospital's ability to attract 
and maintain such personnel. 

Continuous Operations 

University campuses are primarily five-day-a-week 
operations. There are some exceptions, of course, 
such as libraries, animal care, security, and power 
house operations but ?!*ese functions employ relative- 
ly few employees compared with weekend hospital 
staffing requirements. The same holds true for 24- 
hour operations pn the cariipus versus in the hospital. 

Such operational variations clearly cr^ite different 
issues and pressures, whether in bargafowg with 
hospital employees in their own bargaining unit or in 
a bargaining unU with campus employees. 

In conclusion, there are several major differences 
between the work environment on a university cam- 
pus and that in a university hospital. The bargaining 
process must recognize these differences so that the 



labor agreement allows both of these environments 
to remain productive, competitive, and responsive to 
their respective constituencies. 

ARBITRATION ISSUES 

Contract administration also has its differences be- 
tween dealing with unionized hospital and with cam- 
pus employees. This is probably best exemplified by 
a review of some hospital arbitration cases. Arbitra- 
tors, when dealing with disciplinary actions based up- 
Oi; employee conduct that adversely affects patient 
care, have generally supported stronger disciplinary 
penal* -es than in non-patient care settings including 
camples. This is so because arbitrators have recog- 
nized the vulnerability and dependency of patients 
during their illness and a rightful expectation that 
they will receive proper, professional care while in the 
hospital. Tq understand this point, it is helpful to 
review a few hospital arbitration cases on various sub- 
jects. 

Sleeping on the Job 

In the hospital environment, medical emergencies 
can develop at any point in time. Consequently, an 
employee who is sleeping is not available to provide 
timely medical assistance in an emergency. The pro- 
blem can be even more serious during off-shifts when 
staffing is minimal and attention to duty even more 
critical. With such facts, it is possible that an arbitra- 
tor will sustain a discharge for a first offense. 5 The 
same first offense in most campus environments 
would most likely not result in a sustained discharge 
but rather a written warning or disciplinary suspen- 
sion. 

Violating Hospital and/or Professional Ethics 

While there are some opportunities for campus em- 
ployees to violate ethical standards, hospital employ- 
ees seem to have more and greater opportunities and 
such breaches, especially those involving patient care, 
generally carry with them greater consequences. Dis- 
closing confidential information to patients or about 
patient or releasing medical records of patients is a 
mo:,t k ;aous offense. In some cases, the conduct 
might aiso violate luvvs regulating privacy and medical 
records. Arbitrators have to weigh the impact of such 
misconduct on the patient's well-being and privacy in 
determining whether discharge is an appropriate 
penalty. In some cases they have found it to be so. 6 
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Abuse of Pratents 

As discussed above, patients, because they are ill, 
are dependent and, many times, vulnerable, In addi- 
tion, some are irritable because of their coalition, 
while others are elderly, weak, or mentally defetsnt. 
In any case, they are potential targets of abuse by em- 
ployees, verbal, physical and sexual. The fact that the 
patient may have initiated or contributed to the inci- 
dent is usually not controlling. Employees must 
shoulder a greater responsibility for conducting them- 
selves appropriately. 7 Most arbitrators will usually 
view physical abuse as a more serious infraction than 
verbal abuse. 8 Arbitrators are also cognizant that 
abuse of patients may subject the hospital to signifi- 
cant malpractice liability, which adds to the serious- 
ness of the misconduct. 9 Sexual abuse of a patient is 
considered to be as serious as, if not more than, phy- 
sical abuse. This is especially true when there is no 
patient initiation nor consent. 10 Comparisons in this 
areas can be made with students in a classroom or 
student housing setting, but in most situations it 
would be difficult to prove to the arbitrator that the 
student is as dependent or vulnerable as the patient 
and thus that the seriousness of the misconduct is the 
same as when a patient is involved. 

Drug Use and Abuse 

While drug use and abuse by campus employees 
exists and is a serious problem for university adminis- 
trators because of the students, it can present an even 
greater problem in the hospital where drug availabili- 



ty and quantity exist. Such circumstances can lead in 
two directions: the unauthorized use of drugs by em- 
ployees themselves, either on or off the job, or the 
theft of drugs for profit through sales to other indivi- 
duals. In either case, assuming the facts are proven, 
arbitrators have little difficulty in sustaining dis- 
charges for first offenses. This is also generally true in 
cases where a hospital employee has been convicted 
■of serious drug charges that were not related to the 
employee s employment at the hospital. 1 1 The 
theory here is that the employee has access to drugs 
in the employment setting and that the public's con- 
fidence in the hospital could be diminished if it knew 
that a convicted drug felon was working around drugs 
and patients. The same result might also be achieved 
in campus environmei where employees v/ould have 
contact with students. The difference here is that 
such a standard could be used for almost all hospital 
employees, but most likely for a much smaller per- 
centage of campus employees. 

Concluding Comment 

The intent of this chapter was to acknowledge that 
there are some similarities between a university hospi- 
tal work environment and a campus one, but more 
importantly to call attention to some of the legiti- 
mate differences that must be addressed by university 
and hospital administrators when dealing with labor 
unions and the collective bargaining process. To re- 
fuse or fail to give such recognition will harm both or- 
ganizations and generally will result in a unsatisfac- 
tory experience with collective bargaining. 
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PART TWO: 
Managing the Negotiations Process 



There is a story of two master chess players who, 
after a lengthy and intense session, are at a stand-off. 
Both have effectively countered their opponents' 
responses and both individuals contemplate the final 
brilliant: move that will result in checkmate. At that 
moment, a pet dog comes running through the room, 
knocks over the chessboard, scatters the chess pieces 
on the iioor, and pitches the players' glasses of water 
onto their laps. 

There is always another unforeseen dimension to 
the bargaining process, even when it appears that 
both parties are at a stand-off. A variety of actors and 
political forces are present, either outwardly or in a 
subtle manner. What transpires at the bargaining table 
represents only one dimension of the negotiations 
process. 

The riskiest mistake either party can commit is to 
enter into negotiations without a clear sense of 
priorities. The groundwork needed to develop such 
priorities must be set during the earliest stages of 
preparation for table negotiations. Further, without 
the understanding and support of trustees or presi- 
dents in the development of bargaining priorities, the 
labor relations practitioner may have an immeasur- 
ably difficult time obtaining their ratification of the 
agreement. 

Dr. Ray A. Howe identifies the cyclical nature of 
the bargaining relationship. He writes of the potential 
for productive outcomes. Howe exhorts administra- 
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tors to confront their responsibilities and identify 
themselves as "managers". He argues that progressive 
and productive relationships are mutually beneficial 
to the parties involved. 

At the outset of their chapter on preparation for 
negotiations, attorneys Allan W. Drachman and 
Naomi R. Stonberg write, "... if management identi- 
fies goals and objectives, collective bargaining can be 
a positive experience." The chapter elucidates ques- 
tions to consider before approaching the bargaining 
table. All of the practical essentials are discussed. 

In "The Importance of Setting Bargaining Objec- 
tives", Mr, Gary W. Wulf discusses election and nego- 
tiation goals. The principles enumerated by the 
author are excellent. Mr. Wulf also describes how 
practitioners should develop and communicate bar- 
gaining objectives. 

The final chapter in the Section, written by 
Mr. Gregory L. Kramp, Esq., concerns strike manage- 
ment. Although work stoppages by unionized em- 
ployees, particularly faculty, are not common, the 
spectre of a work stoppage by support staff unions is 
an evei^present element of the negotiations process. 
Mr. Kramp argues that an important management ob- 
jective is to afford employees the opportunity to 
return to work quickly following strike settlement. 
He also includes the Work Stoppage Policy and Pro- 
cedure covering the University of California, Los 
Angeles. 
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The Collective Bargaining Process 
and the Potential for Productive Outcomes 



By Ray A. Howe 

The process of collective bargaining is inherently 
cyclical. Its initiation and the early stages of organiza- 
tion and preparation point, by design, towards nego- 
tiation. Negotiation, in turn, aims for contractual 
agreement, and in one way or another invariably ac- 
complishes it. This, by nature, requires implementa- 
tion. Since contracts are of a fixed duration, however, 
implementation, v/hich is the culmination of the cur- 
rent round, is also the precursor of negotiations yet 
to come. 

The phenomenon thus achieving orbit may be repe- 
titive and regressive, but, if at all possible, it ought to 
be progressive in nature. Such a prospect, which 
would be of mutual benefit to all concerned, should 
be sought most energetically and earnestly by both 
parties to the proceedings. 

Under the best of circumstances, fulfillment will 
not occur rapidly, but, given the fact that collective 
bargaining in American higher education is approach- 
ing the completion of its second decade, it is neither 
untimely nor unreasonable to expect visible signs of 
progress now or in the near future. If these signs are 
absent, and all too often they are, this may be the 
consequence of lack of understanding rather than 
lack of interest. There is, even today, recognizable 
lack of understanding of some of the most evident 
and elemental facts about post-secondary collective 
bargaining, its duration notwithstanding. For ex- 
ample, in less than 20 years, we have reached the 
point where the percentage of collegiate faculty shel- 
tered by collective bargaining equals the percentage 
of unionized workers in the entire private sector labor 
force almost half a century after the passage of the 
Wagner Act. Further, it seems not yet fully appre- 
ciated that, just as unions in the private sector, de- 
spite their minority status, wield a formidable force 



in respect to some aspects of public policy important 
to them, so, too, unions is collegiate circles, if they 
choose to make it a matter of pre-eminent priority, 
could play a similar powerful role in the formulation 
of public policy regarding U.S. higher education. 

Positive and productive bargaining relationships, 
which are of mutual benefit and interest to union and 
administration alike, are beyond argument an impor- 
tant responsibility of each. Still, a convincing case can 
be made that a greater responsibility rests with the 
management side of the table. The basic justification 
for the existence of an administrative apparatus is to 
ensure that whatever may transpire in the kfiairs of 
the institution redounds to the benefit of che institu- 
tion and of all who inhabit it and enhances, rather 
than inhibits, the mission to be performed. The com- 
ing of collective bargaining is no singular exception to 
this charge. In the absence of a dual effort, initiative 
and on-going leadership must emanate from adminis- 
trative sources. 

Theoretically, given the cyclical nature of collec- 
tive bargaining, the beginnings of positive effort may 
be introduced at all stages, and may appear equally 
effectively at any of them. If the administration is the 
moving force, however, it can most readily establish 
its credibility in that purpose in the implementation 
phase. There is a logical reason for this, which is the 
basis for this chapter. 

Collective bargaining comes to a campus by faculty 
determination, and only in such a manner. Adminis- 
tration has an apparent, and usually legally defined, 
role to play, but it is primarily a reactive rather than 
a proactive participant. Administration must deter- 
mine how it will conduct itself, but it fails to domi- 
nate center stage in the first act. 
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At the second stage, the entry into negotiations, 
the administration may move to center stage, not aic 
the dominant force, but in company with faculty. 
Here the parties share the spotlight and the power. 
It is true that an important ingredient of effective 
negotiations is the creation of mutual credibility and 
of mutual respect, without which the achievement of 
a contractual agreement will be difficult, sometimes 
impossible. 

Two observations related to this are in order. First, 
the evolution of mutual credibility and respect, how- 
ever desirable, is a means to an end and not an end 
in itself. Second, its appearance, if accomplished, oc- 
curs behind closed doors and is evident only to the 
relative few who come to the table to bargain. Since 
the final form of the c-cnuact is likely to be far less 
satisfying than the asp&fttions of those who invoke 
the process, even the most earnest efforts to pro- 
claim the tone of the negotiations process are apt to 
be. eclipsed by disappointment with the content of 
the contract. 

Just as the human pre-natal period, while vital in 
shaping many of the significant characteristics of the 
entire life-span of the child coming into being, is 
scarcely a period of socialization or enculturation, so, 
too, the period of potential maturation of the collec- 
tive bargaining process at an institution mnst await 
the actual emergence of the first offspring. 

Collective bargaining is, undeniably, a highly com- 
plex and controversial consideration. For some it is 
anathema. For many more it is a strange, even alien, 
experience, remote either in actuality or in anticipa- 
tion. Lack of even the most fundamental familiarity 
is a handicap if understanding of the phenomenon is 
ever required. Such unfamiliarity is often so great 
that, even if an effort is made to understand or appre- 
ciate, the most immediate problem is where to begin 
to comprehend the essence of the process. 

To most observers of the collective bargaining 
scene, however proximate or remote, the high drama 
and the vital significance seem reserved for the my- 
sterious rituals that are practiced for endless hours be- 
hind the closed doors of the negotiating room. This is 
simply not the case. 

^ What transpires in the actual negotiations is but the 
tip of the iceberg. It constitutes only the prelimi- 
naries. The great tests of the validity, the vitality, and 
the utility of the document that takes form there, the 
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collective bargaining contract, come only after it de- 
parts the bargaining table and leaves the hands of the 
negotiators. 

Effective contract implementation can go far to 
compensate for weaknesses in the negotiated con- 
tract, and it can make a weak contract relatively 
strong in substance. Conversely, ineffective contract 
implementation can debilitate the best of negotiated 
agreements. It would be going too far to place an ex- 
clusive importance on either negotiations or imple- 
mentation of a contract, for both are certainly vital. 
The two considerations, negotiation and implementa- 
tion, can, perhaps must, be separated for purposes of 
analysis, but it should be borne in mind continually 
that in the world of practical affairs they are not only 
inseparable, they are interacting. And the interaction 
is reciprocal. 

Problems arising in implementation that are not 
well resolved are items that will predictably arise at 
the bargaining table in the course of negotiating the 
next contract. Conversely, errors of either commis- 
sion or omission in negotiations will not only be re- 
vealed in the implementation phase, but may tend to 
compound themselves in the process. 

Thus, we have at least some minor confusion as to 
where one phase begins and the other phase ends. 
Collective bargaining is, as has been said, cyclical. 
Once initiated, it has an incliniation to maintain, in- 
deed sustain, itself. 

Both negotiation and implementation of a contract 
are worthy matters for analysis, but it should be 
noted that no matter how infrequently or badly the 
former is dealt with in the literature, the latter, by 
comparison, suffers from relatively abject neglect. 

Comprehension of the problems related to imple- 
mentation, which must precede their successful solu- 
tion, requires at least some rudimentary understand- 
ing of negotiations, especially as that aspect of con- 
tract development approaches termination. 

The enduring objective of collective bargaining is a 
contract, a mutually determined and mutually bind- 
ing agreement. The contract must be created and 
given some concrete form. Yet, reducing the contract 
to writing is but the act of a moment. From its incep- 
tion, it is subject to change, by interpretation as it 
achieves existence and by more formal modification 
in subsequent negotiations. 
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The first vitally important step in breathing life in- 
to a contract is ratification. Ratification is, of course, 
the deliberative act on the part of the constituency of 
each of the two parties involved in bargaining that af- 
firms the mutual acceptability of the document in 
toto. 

The emphasis here on "acceptability" may be mis- 
placed, or possibly misunderstood. 

It is not really the primary function of the nego- 
tiating teams to produce an over-all agreement tha „ 
mutually satisfying to the two sides. It is rather their 
burden to produce a document that is mutually un- 
satisfactory to each of the two sides. Irrational as it 
may sound, the best agreement may well be one that 
is unsatisfactory to all concerned with it, provided 
that it is relatively equally unsatisfactory to each. 

This is the realistic context in which ratification 
should be deliberated and acted upon. 

Either constituency may decline to ratify if it so 
chooses, in which case there is no contract. Should 
this occur, negotiations reconvene. Whether they re- 
convene between the same two sets of negotiators as 
before depends, of course, on the relative extent and 
intensity of the dissatisfactions of the constituency 
that declines to ratify. New participants are not, at 
this point in time, normally a contribution. Indeed, 
they will probably constitute a disruption, at least 
in the short run. But this will be as it must, since each 
party retains, even in this critical moment, the right 
to designate its own representatives. 

In the usual run of things, of course, none of this 
will happen. The document will eventually be rati- 
fied, but there are two or three important comments 
regarding non-ratification that must be made. 

First, refusal to ratify is predictably far more likely 
to occur on the part of the faculty rather than of 
management. This fact is frequently misunderstood 
by management and even more often by interested 
on-lookers, but there is a clear, simple, and under- 
standable reason for it. 

Throughout negotiation the management team has, 
relatively speaking, much more direct, easy, and regu- 
lar access to the totality of its constituency. Here, it 
is assumed, each constituent will insist on his or her 
individual right to express convictions or conscience 
and the negotiator may encounter some difficulty. 
Yet, because the administrative negotiator has greater 
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opportunity to discuss with the constituency the is- 
sues requiring resolution, both general and specific, 
the varying possibilities for solution, and the priori- 
ties of preference among them on the part of the con- 
stituency, the management negotiator has parameters 
in mind at all times that are, comparatively, much 
more clear and precise than those of faculty. The 
problem then is, quite simply, not to exceed those 
outer limits. If this is done, if settlement is within the 
guidelines, there may be and should be reasonable 
confidence of ratification by the constituency of any 
tentative agreement achieved. 

The negotiator for faculty seldom, if ever, enjoys 
this precise situation. While guidelines are received 
from this constituency, and limits to authority at 
times, these are usually received in advance of nego- 
tiations. During negotiations, there may be reliance 
on an advisory body, even a representative one, per- 
haps an executive board, which, it is hoped in conse- 
quence of its ongoing awareness and input, will re- 
flect support for that which is brought back from the 
table for ratification. But there still remains the mem- 
bership, which reserves, quite properly, the right to 
express itself, both individually and collectively, re- 
garding the agreements reached, in whole or in part. 
Only after the fact of agreement does the member- 
ship of the faculty bargaining unit really learn the 
nature of the comprehensive agreements achieved ten- 
tatively at the table. Only after this realization can 
the membership express its reaction. Such reaction is 
thus comparatively unpredictable. 

Thus, ratification by faculty is far more problema- 
tical. 

Negotiators are often criticized because they do 
not, indeed cannot, keep all who are interested, con- 
cerned with, and deeply affected by their labors con- 
tinually, currently, and extensively informed about 
what is transpiring at the table. If this were even to be 
attempted, much of the effectiveness of the negotia- 
tors would be undone or, at the least, seriously under- 
mined. While it is questionably true, for example, 
that the capacities of a negotiator are signally depen- 
dent on the information provided by a broad number 
of colleagues, it is equally true that, during the nego- 
tiating process and especially as it approaches culmi- 
nation, the favor cannot be reciprocated. Negotia- 
tions as a process is utterly dependent on input of 
the many, but is equally dependent on the conduct 
of the few. This is applicable to both sides of the 
table. 
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There is another aspect of non-ratification that ap- 
plies similarly and substantially to either constituen- 
cy. If it should be determined that ratification will be 
withheld, it is wiser to reject the entire document and 
return it to the table for total or at least substantial 
reconsideration. 

The negotiating team, whichever side it represents, 
should be made as explicitly and completely aware as 
possible of the reasons why the contract was rejected, 
but it would be extremely unwise to accept most or 
almost all of the contract and send back only selected 
portions of it for renegotiation. In so doing, one ham- 
strings one's own negotiating team, for two reasons. 

First, this kind of action ignores the fact that the 
contract, as tentatively agreed to, is not a loose 
jumble of completely independent items. In the pro- 
cess of construction of a contract, especially in the 
latter moments, the so-called "crunch," frequently 
concessions are made regarding one article in order to 
attain some major objective in another. In conse- 
quence, compromises occur between items as well as 
within items. If a party rejects one item, it had better 
understand that it may be rejecting the larger entity 
of whatever combination of compromises created 
that item as a part of its existence. This may not be 
what the rejecting party either anticipates or intends, 
but reality often intrudes and dictates this conse- 
quence. 

Second, if a negotiating team is sent back to the 
table- to renegotiate one single item that has been 
rejected, that team is placed in a difficult position. 
Bargaining strength depends on many factors, but at 
base it is the capacity to maneuver, or "wiggle". 
"Wiggle room" is the lifeblood of the negotiator. 
When a practitioner runs short or out of it, effective- 
ness diminishes proportionately. 

If there is but one isolated item on the table, if 
there is no other item on the table on which one 
can "wiggle," any idiot can do the negotiator's job. 
It's just a matter of sitting there till somebody 
cracks or until some external 3iement becomes the 
arbitrary determinant of matten at the table. 

Better by far to reject the document entirely, let- 
ting the negotiators know why there is objection, 
what changes are sought and what, if anything the 
constituency might be ready to give in order to get 
what is wanted. 



There is one more significant aspect of ratifica- 
tion. In principle, each party ratifies, or declines to 
ratify, independently, totally independently. Yet, in 
a sense, this is not true. An experienced negotiator 
can sense, or "smell" the prospect of settlement well 
in advance of its actual accomplishment. This, of 
course, has many implications, one of which is that 
the administrative negotiator, if wise, broadens the 
priority areas of concern to embrace the responsibi- 
lities of the other party. 

Specifically, as has been said, the administrative 
negotiator can be reasonably confident that his or 
her constituency will ratify. But if all the labors of 
both parties are not to go unrewarded, the other 
party must also ratify. It is futile and frustrating, 
perhaps useless, to arrive at a tentative agreement at 
the table that will not be confirmed. Each party to 
negotiations has, in consequence, a vested interest in 
the capacity of the other to convince its constituency 
of the desirability of ratification. Each party will or 
should make an assessment of the other to accom- 
plish this. Each will try to augment that capacity. 

In exceptional circumstances, when ratification 
possibilities seem most in doubt and both parties are 
concerned, this may even take the form of open and 
seemingly crass counting of votes, that is, what blocs 
will be for this or against that, and how it all balances 
out in respect to votes for or against ratification. 

Far more prevalent, however, will be a much more 
subtle, almost subliminal, form of support, seldom 
overtly accentuated Or acknowledged in the construc- 
tion and the presentation of potential settlement 
packages. Elaborate argumentation, well organized 
and complete, will be presented to demonstrate the 
inherent value of various elements of the settlement 
package. These arguments will be expressed to the ad- 
versary's constituency. 

The adversary team may ignore or even reject such 
argumentation at the moment but such of it as may 
be useful later will be absorbed and filed away even as 
it is volubly contested. Aft^r all, the task of the facul- 
ty negotiator is only partially done when the parties 
stand up and shake hands on a tentative agreement. 
There must still be done a formidable job of selling 
the tentative agreement to that constituency, an 
agreement replete with many compromises, any one 
of which may well be highly controversial when re- 
viewed by a body composed in substantial part of 
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idealists or moralists who may persist in the vain hope 
that collective bargaining will somehow produce the 
millenium. 

Thus, the adversaries, out of common interest, may 
labor assiduously, albeit even subconsciously, to con- 
tribute to the effectiveness of the other. 

Hopefully this spirit of cooperation will be at least 
tacitly appreciated and will spill over to provide a 
degree of tone to the post-negotiation relationship. 

But let us assume that ratification has been 
achieved. A contract comes into formal existence and 
the task at hand is to live with it. Living with a con- 
traci: is always something of a burden for at least 
three very basic reasons. 

First, it is a requirement, as distinguished from a 
voluntary act. 

Second, the contract is, by nature, a confining 
document, somewhat restrictive of and inhibiting to 
the exercise of the latitude and the flexibility so high- 
ly prized by any administrator of quality. (It is, per- 
haps, an irony that the mediocre administrator may 
find less difficulty in living with a contract than may 
a good administrator. A thoroughly tight contract 
might allow for push-button, decision-free, responsi- 
bility-free administration.) 

Third, it is, as has been noted, a bundle of compro- 
mises and the process by which these compromises 
are arrived at is not entirely, perhaps not even sub- 
stantially, a rational one. In consequence, the com- 
promises themselves may not appear to, and indeed 
may not, make sense. This is especially true if any 
individual compromise is considered in isolation, 
apart from the several other considerations that made 
such a compromise seem desirable or necessary at the 
time it was made. 

Yet, in a collective bargaining situation, the parties 
certainly must live with the contract in one fashion or 
another. The urgent challenge is to try to live with 
that contract in such a way as to make living with it 
a positive, contributory, and generally stabilizing ex- 
perience for the institution and for those who com- 
pose it. 

There is a significance here that should not be ig- 
nored. Administrative participation in negotiations, 
which began as a labor of the many, then became the 
burden of the few, once again becomes the province 



of almost all administrators. Indeed each administra- 
tor has a signal importance in determining the success 
of implementation. 

The first necessity, however, is the relatively pedes- 
trian .one to publish and disseminate the contract to 
all those affected by it in any way, either directly or 
indirectly. This can have a most positive effect, offer- 
ing, for example, some sense of reassurance and some 
reference point to the individuals concerned. But it 
should never be ignored that the distribution of the 
contract also has some negative effect, in that it also 
provides a ready reference for those who incline to 
flyspeck or to look for loopholes through which they 
can either create or expand a breach. Happily, the 
latter viewpoint seems to be in the minority, but to 
the degree that it does exist on the part of either 
faculty members or individual administrators, it will 
prove to be an irksome, perhaps even disruptive fac- 
tor. 

The mere distribution of the contract should not, 
however, be either expected or relied upon to do 
more than it really does. It is certainly, for instance, 
no sufficient substitute for a planned program of in- 
service education for all administrative officers whose 
responsibility it is to execute or implement any provi- 
sion of the contract. Such a planned program of in- 
service education should expose all administrators to 
all provisions of the contract and to as many implica- 
tions of the contract as are discernible. The most im- 
mediate purpose of this in-service education is to eli- 
minate, as far as possible, and certainly to minimize, 
the possibility for violation, misinterpretation, or 
misapplication of the contract. Potential errors of 
omission should be regarded as equally important 
with potential errors of commission. Even a well- 
planned program of in-service education will never be 
100 percent effective, but it can go a long way to- 
ward that objective. 

A similar process of in-service education aimed at 
understanding the contract would be appropriate for 
the faculty. This could be provided by the administra- 
tion, the faculty organization, or the two jointly. 

It might be contributory to have the accomplished 
contract scrutinized rigorously by an experienced per- 
son who was in no way involved in the development 
of the contract. Such a review could illuminate and 
identify potential pitfalls for both parties, who them- 
selves might be too familiar with or engrossed in the 
language to view it objectively. 
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Such in-service education as is provided, if it is to 
be effective must not be a one-shot experience. There 
must continue throughout the life of the contract a 
persistent, repetitive, calling of attention to the signi- 
ficance of certain portions the contract. This is 
true no matter how high the quality of the document 
may prove to be. 

While the construction and creation of a contract 
is a dual effort involving both administration and 
faculty, by and large the enforcement or implemen- 
tation of a contract is not. Why this is so will be dealt 
with shortly. That it is so is most important. Manage- 
ment bears the primary and general responsibility for 
implementation, and thus the fullest understanding 
of the contract both in general and in painstaking 
specific by each administrator is vital. 

This fact has a deep significance. It is essentially a 
fixation of responsibility. This is inescapable. It may 
be that the best justification of administration is that 
it exists for the major purpose of bearing responsibili- 
ty. If this were its only function, it would still be a 
fundamental and important one. But collective bar- 
gaining also emphasizes that authority is still with ad- 
ministration along with responsibility. That authori- 
ty should be circumscribed; it should be both ques- 
tionable and questioned; it should be subject to ap- 
peal. 

Some analysts of this question go a bit further. 
Myron Lieberman, in an article in Harper's, made the 
following observation, with which this observer can 
readily concur: "...The paradox of faculty unioniza- 
tion is that, although it is a faculty initiative, perhaps 
its most salutary effects will not be what it does for 
professors, but what it will do to make administra- 
tors more efficient, more alert to innovation and 
more responsive to the public interest.*' 1 

Eric Hoffer, the longshoreman-philosopher, put it 
a bit differently. He said, "It has been my observa- 
tion for years that, while a wholly independent labor 
force does not contribute to management's peace of 
mind, it can yet goad management to perfect its or- 
ganization and to keep ever on the lookout for more 
efficient ways of doing things." 2 

There is a deeper significance. In assuming respon- 
sibility for implementation of the contract, adminis- 
tration must become management. When faculty 
actively invokes collective bargaining, and in so doing 
nominally offers itself as a labor organization, it may 
not intend that it really be treated as such. Still, dis- 



cretion dictates that in at least some respects it must 
be so regarded. Further, by designating itself as a 
labor organization, faculty declares in a muted voice 
that administration is, in fact, management. 

It would be highly contributory if the negotiators 
of the contract, especially the chief negotiator, were 
involved either directly or indirectly in the responsi- 
bility for enforcing and implementing the contract. 
Much will often hinge upon the intent of the authors, 
on occasion even as much as upon the literal interpre- 
tation of the product of the authors, if a successful 
solution of a problem is to be found. The authors 
possess a singular and non-reproducible familiarity 
with the document that can be invaluable as a 
resource to all concerned. 

The critical and formal process through which A .he 
proper enforcement of contract is provided is, of 
course, the grievance procedure. A grievance is best 
defined as an allegation of violation, misinterpreta- 
tion, or misapplication of some specific provision(s) 
of the contract. This should be the complete defini- 
tion of a grievance and this definition should be ex- 
pressed explicitly in the contract, as should, of 
course, the precise procedures and steps involved hi 
the grievance process. 

It is almost impossible to attach too much impor- 
tance to the matter of how the operation of the griev- 
ance process is perceived. It is a contract-enforcing 
mechanism, and, as such, is contributory. It is a con- 
flict-resoivLng process and not a conflict-creating one. 
It is, by intent, an assurance to both parties that the 
contract will be implemented equitably. Both parties 
should be interested in this. Both parties should sub- 
scribe to this. 

Well conducted, the grievance procedure has great 
possibilities, but it also has limitations. If, as was pro- 
posed, the definition is confined to allegations of 
violation, misinterpretation, or misapplication of 
specific terms of the contract, the grievance proce- 
dure will serve its complete purpose. The grievance 
procedure is not an appropriate device for gripes 
about collegiate matters. The latter certainly should 
be provided for but in some less formal, more flex- 
ible, or empathetic 'one-to-one' relationship than the 
grievance procedure can really provide. 

In short, one should not expect the grievance pro- 
cedure to do more than it is designed to do, but one 
should expect it to do what it is designed to do. 
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No single more important aspect of the orientation 
or in-service education of administrators to the con- 
tract can be pinpointed than complete familiarity and 
a sense of comfort with the grievance process. 

Much is made at times of the fact that only one 
side, specifically the faculty, can grieve. This view 
seems to miss three important points. First, it as- 
sumes rather strongly that there is some advantage to 
grieving and some disadvantages to not being able to 
grieve. This is not the case. Second, it seems to sug- 
gest that grieving is somehow a capacity to injure or 
inflict pain. This negative approach to grievance is 
not only unbecoming, it is grossly inaccurate. The 
capacity to do this may be present, but if so, it is a 
malfunction rather than a function of the process. 
Third, it indicates a lack of understanding of the 
whole business of contract implementation. 

The fundamental responsibility and authority to 
implement the contract rest with administration. 
The initiative to act is administration's. The rule of 
thumb is obvious but bears enunciation. Administra- 
tion acts and the union, collectively or individually, 
reacts. The filing of a grievance is this reaction. 

If the filing of the grievance is evident as an act of 
hostility, then the problem is the existence of the 
hostility, not the existence of a grievance procedure 
or the act of grieving. 

If it is well constructed and designed for handling 
matters judiciously and with reasonable dispatch, the 
grievance procedure can serve one or more contribu- 
tory purposes. 

While the filing of any one grievance is not a dan- 
ger sign, the filing of many grievances, especially in 
one quarter, certainly is. This at least calls for the 
review of the adequacy of the contract and contract 
language and the administrative attitudes and be- 
havior in implementing the contract. Either may 
prove to be less than desirable. Such review, of 
course, may reveal harassment by faculty *.^ting 
either in concert or as independent, individual ele- 
ments. Under any circumstances, the filing of a signi- 
ficant number of grievances is a phenomenon worthy 
of critical examination and, if possible, correction. 

The wise administrator not only will deal fairly 
with each grievance as it arises, but will expedite it as 
much as possible. One of the cardinal principles of 
justice is that it be timely. Inordinate delay, or the 
existence of unnecessary steps that could be regard- 
ed as impediments to resolution is undesirable. One 
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hesitates to say the fewer steps the better, but this is 
close to the truth. The more laborious the appeal pro- 
cess, or the more cumbersome, the less effective it is 
likely to be. 

Beyond the importance of dealing with grievances, 
there is an urgent responsibility to analyze grievances, 
both individually and collectively. They may come 
about, for example, as a consequence of the attitude 
of an individual administrator. This kind of a problem 
should be approached as soon as it is recognized. 

The occasion may arise in which an individual ad- 
ministrator will stand rigidly on picayune, even high- 
ly imaginative, technicalities, out of keeping with the 
more general administrative stance. This will attract 
the attention not only of the members of the bargain- 
ing unit within the specific jurisdiction, but of the 
union as a whole. Unpleasantness may result, but the 
situation is manageable. 

More pervasive and more serious is the situation in 
which the general tendency is to "pass the buck up- 
ward", either by neglecting to render a carefully ana- 
lytical decision, at the lowest level, or by accompany- 
ing such a decision with a verbal explanation that the 
decision, if negative from the faculty view, is imposed 
upon the decision-maker by powers or persons be- 
yond his or her station and is not consistent with his 
or her personal preference. The grievance procedure is 
thus one standard for measuring the adequacy of ad- 
ministrative acceptance of responsibility and authori- 
ty, although that is not its primary purpose. 

But grievances are also indicators of items that are 
likely to appear as issues at the next round of bargain- 
ing. If this is readily appreciated, the administrative 
position for future negotiations can be determined 
and a well-prepared support devised on this basis of a 
careful review of grievances that occur. Analysis of 
the grievance items and procedure may serve other 
useful purposes in addition to those cited. 

One more matter regarding grievances must be 
mentioned. The initial stage of a grievance procedure 
is usually, and wisely, an informal discussion between 
the person who feels aggrieved and the person against 
whom he or she feels aggrieved. This is commonly a 
prerequisite to the formal filing of a grievance. 

Both parties to the contract intend this to reduce 
the necessity of the formal grievance, since both agree 
that problems should be solved as close to the source 
as possible. 



Some mechanism should be provided, however, for 
transmitting agreements or solutions aciiievcd hx this 
informal manner to a central location. Lacking this, 
one of two things can readily occur: 

1 . Differing solutions, even conflicting responses, can 
be generated in remote corners of the college. 
When they do become known, and they predict- 
ably will, these solutions could create confusion 
and certainly will constitute inconsistency. A great 
deal of interface must occur among first echelon 
administrators concerning problems they en- 
counter and between first echelon administrators 
and those to whom they report. This is good for 
the institution, no matter what its impact on col- 
lective bargaining. 

2. It is possible that the informal solution agreed up- 
on may violate or modify some other portion of 
the contract. This should be guarded against at all 
costs. 

The existence and operation of a grievance proce- 
dure is often regarded as an inhibitor of or an impedi- 
ment to other avenues of communications. A realistic 
and reasoned appraisal might lead to the conclusion 
that it requires moire, not less, attention to channels 
of communication, in respect to both quantity and 
quality. 

The well conducted grievance procedure, however 
it works, is a formal path that can point towards good 
faculty-administrative relationships. But it should 
never be assumed that effective working of the griev- 
ance process relieves one of the need to pay attention 
to alternative or parallel patterns of faculty-adminis- 
trative relationships. Collective bargaining need not 
be a comprehensive set of relationships to the ex- 
clusion of all others. There are other formal and in- 
formal relationships that may persist, perhaps even 
flourish, some of which may well be worthy of care- 
ful cultivation. 

Faculty senates can conceivably endure in parallel 
with collective bargaining relationships, but only with 
effort, and they will prosper only if both faculty and 
administration sincerely wish it. Departmental-divi- 
sional structures and processes will certainly con- 
tinue. Committee patterns need not be vitally dis- 
rupted, although they can be undermined. The one- 
to-one informal channels that inevitably exist on any 
campus, while perhaps affected, can go on. 

There is at least one formal and one informal post- 
negotiations pattern that should be explored. It might 



be a good idea to institute regular, perhaps monthly 
meetings between the key administrators of the col- 
lege and the bargaining agent's executive board to dis- 
cuss exis;ent or potential problems and matters of 
mutual interest or concern which may be initiated by 
either party. Many headaches can thus be cured and 
many more avoided. 

As an adjunct to this, the pivotal person moi't pri- 
marily responsible for trying to ensure good adminis- 
trative-faculty relationships under the contract would 
be well advised to foster a feeling of mutual respect 
and trust with the responsible leader of the bargaining 
group. If this trust and respect can be evidenced in 
continuing conversations that are moderate in tone 
and frank and uninhibited in content, each can learn 
much about the problems and the possibilities of the 
other. This is no substitute for the forma* relation- 
ships, but it can be a positive appurtenance to them, 
and it can serve preventive as well as curative func- 
tions. 

This can result in a situation where either party 
may say to the other, "Look, I see a potential prob- 
lem arising that I think we'd both like to avoid. Can 
you talk to so-and-so about tempering either this con- 
duct or the attitude? If we can't accomplish this, 
we're heading for a predictable collision." This can 
work, but in no v/ay is it easy to cultivate or to main- 
tain. 

The commentary provided by the task force of the 
American Association of Higher Education in its 
Faculty Participation in Academic Governance, pub- 
lished in 1967, is worth reviewing. 

In the long run, the attitudes of administrators 
and members of the boards of trustees towards 
the bargaining agent selected by a majority of 
the faculty will have a determinative effect on 
the nature of the relationship. If a bargaining 
agent is viewed as an aberration to be quashed or 
ignored, the introduction of bargaining relation- 
ships will be much more likely to disrupt the 
processes of higher education. Conversely, if the 
administrators accept the emergence of a bar- 
gaining relationship as an indication that serious 
problems of representation and policy exist, 
then the constructive contributions of the new 
arrangements may be maximized. 3 

This is equally as true of the implementation of a 
contract as it is of the formulation of a contract. 
Stated otherwise, while the actions of a bargaining 
agent may go far to influence the tone and the 
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tension of relationships between faculty and adminis- 
tration, the reaction of administration is much more 
vital and will go infinitely farther in these directions. 
As th? final statement of its extensive analysis of the 
cur t em scene, ihe same AAHE task force offered this 
advice: 

As part of the conventional wisdom in labor- 
management relations, it is often said that em- 
ployers get the kind of industrial relations they 
deserve. Although this admonition, like most 
generalizations, is not applicable in all cases, it 
contains sufficient validity to warrant a restate- 
ment in the context of institutions of higher 
education. The pattern of campus governance 
that prevails in the future will be determined by 
the measures taken by governing boards and ad- 
ministrators to deal with faculty aspirations 
now. 4 

It may be of some small comfort for administra- 
tors who have lost their faith in the shape of things to 
come that they may not have lost what it is hoped 
was their most prized professional attribute: the 
capacity to be leaders. Indeed, the challenge really is 
that, whereas in the past leadership has been simply 
expected of them, in the future it will be required of 
them. 

Collective bargaining is recognizably a time of 
crisis. But one must recall the classic definition of a 
crisis. It is not a moment of tiagedy or disaster. It is, 
rather, the point in the drama at which the fortunes 
of the protagonists begin to turn for the worse or for 
the better, and which of these it is the author deter- 
mines with a steady pen. We have it upon us either as 
a monstrous burden or a gigantic opportunity that we 
are the authors of the drama. 

Living with a contract is a relatively new experi- 
ence for most collegiate administrators who en- 



counter it. A determined and positive attitude is no 
guarantee of successful outcomes, but is a giant step 
along the road to that end. The lack of a positive 
attitude can be a guarantee of failure to achieve 
successful outcomes. 

There is a relevant story concerning a priest who 
labored for a lifetime in the arctic tundra. He vowed 
if he was spared to retirement he would spend his 
last years dedicated to growing the beauties of nature 
that he missed so much in his surroundings. He found 
on retirement, however, that his meager financial re- 
sources would allow him to purchase only a small 
plot of sub-marginal, semi-arid land. But he labored 
with love and transformed his little corner of the 
desert into a veritable showplace. 

One day he was visited by a former clerical asso- 
ciate who was taken on a tour of the garden, bush by 
bush, plant by plant, tree by tree. As the visit neared 
its conclusion, the younger man searched his mind for 
the precise words that would convey his full appre- 
ciation of what he had seen, and finally he was cer- 
tain he had them. 

"Father," he said, "it is truly a miracle what you 
and God, working together, have created here." 

The old man nodded as he stood by the gate look- 
ing back. "Yes," he acknowledged, "but, you know, 
you really should have seen this place when God had 
it all to Himself." 

The prospect or the practicalities of sharing author- 
ity or reallocating resources with faculty does not re- 
lieve administration of any burdens and, indeed, it 
imposes a few new ones. But it may not be as bad as 
it is sometimes envisioned. Administrators might well 
stand with a popular philosopher, Walt Kelly's comic 
strip creation, Pogo, and say resolutely, "We have met 
the enemy-and he is us." 
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Preparation for Collective Bargaining 
in Higher Education 



By Allan W. Drachman and Naomi R. Sternberg 

Collective bargaining in higher education creates 
conflicts that do not exist in the traditional factory 
model. If management recognizes the differences, 
identifies its collective bargaining goals, understands 
the union's needs, and properly prepares for negotia- 
tions, collective bargaining can be a positive experi- 
ence. 

The first step in preparing for bargaining is identi- 
fying some of the special problems in higher educa- 
tion that must be addressed. Faculty tend to be inde- 
pendent and opinionated. If you combine these traits 
with different disciplines and throw in counselors, 
librarians, and department heads, you have a bargain- 
ing unit with many built-in conflicts. 

University and college systems need stable or in- 
creased student enrollment to survive. Frequently, 
unionization will occur at a time when student enroll- 
ment is down and when there is a surplus of faculty 
in under-enrolled departments such as foreign lan- 
guage and a shortage in growth areas such as com- 
puters or business. Public higher education systems 
are plagued by repeated severe state budget cuts as 
well as the disappearance of federal grant money. 

UNDERSTANDING THE UNION'S APPROACH 
TO COLLECTIVE BARGAINING 

The highe r education union is in a particularly dif- 
ficult posi*- i. Its membership will press for econom- 
ic gains b will want to preserve ths independence 
and discretion they enjoy as faculty members. The 
union will probably refer to itself as an "association" 
as opposed to a "union" and will resist any applica- 
tion of the traditional industrial labor relations 
model. The union will need to preserve the gains in 
governance and in faculty workload arrangements the 
faculty has made prior to collective bargaining. 



The employer must carefully search for and ana- 
lyze information about internal union structure and 
politics. What role will the national union play in 
your negotiations? Are there certain issues such as 
"academic freedom" and "tenure" that the union 
politically will insist on confirming in the collective 
bargaining agreement? Most higher education unions 
will have position papers on collective bargaining 
that should be studied. 1 

Finally, a careful look at the union's negotiating 
team should reveal some valuable clues. Does the 
union intend to bring a professional negotiator to the 
bargaining table? Will one academic area be more 
heavily represented than others? Will small groups 
such as librarians and counselors be part of the nego- 
tiating team? Will all the campuses be represented at 
the table? Will the large campuses have more repre- 
sentatives? Answers to these questions will help in the 
development of negotiating strategy. 

SELECTING THE COLLECTIVE BARGAINING 
MODEL 

Higher education tends to have a democratic ap- 
proach to problem solving. Problems are solved using 
the collegial mode) with frequent involvement of the 
faculty in the decision-making process. Collective bar- 
gaining is an adversarial process and as such will 
change the relationship between the parties. 

In most higher education systems, collective bar- 
gaining was preceded by some form of governance in 
which academic policies on curriculum, grades, admis- 
sions, course scheduling, matriculation standards, and 
teaching methods emanate from the faculty. The 
faculty also have a major role in faculty hiring, 
tenure, sabbatical leaves, and promotion decisions. 
Most of the subject matters included in the 
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governance systems do not constitute mandatory sub- 
jects of bargaining. 

The governance system and the traditional indus- 
trial model of collective bargaining have inherent con- 
flicts. ?^or to drafting proposals, the system must de- 
cide whether it wants to insist on the factor/ model 
.nd refuse to bargain about any non-mandatory sub- 
jects, or whether it is willing to attempt to integrate 
us governance model into the collective bargaining 
process. 

A major advantage of the industrial model is that 
it is cleaner. The parties recognize that the relation- 
ship has changed. There is now a boss and employees. 
Discretionary decisions such as hiring and firing are 
made by management personnel without faculty in- 
put. The agreement codifies the wages, hours, and 
terns and conditions of employment. Discretionary 
decisions are outside the scope of the agreement. 

The major disadvantage to the industrial model is 
that unilateral decisions by management will be lack- 
ing the valuable knowledge and input of faculty. 
Management may make better employment decisions 
with faculty involvement. Management may not want 
to or have the capacity to evaluate faculty. Manage- 
ment may believe that curriculum changes should be 
initiated by the faculty. The faculty and the president 
may have successfully handled academic policy mat- 
ters through consultation. It is easier for a union to 
attack a management decision if its membership has 
not been consulted. Faculty involvement in the deci- 
sion-making process makes the union accountable to 
a segment of its members if it fights the decision. 
Consultation brings with it responsibility. 

A look at the reasons for unionization will prob- 
ably reveal whether the governance system is worth 
preserving. If for instance, unionization resulted from 
a power struggle and the desire of the faculty to show 
the administration "who is boss" or to "punish" the 
administration, the collegia! approach has probably 
not been working. If on the other hand, the faculty 
organized for extraneous reasons such as obtaining 
more money from the state or because other state 
employees organized, you may find that the govern- 
ance system still works well. 

It is possible to deviate from the traditional factory 
model without relinquishin -managerial prerogatives. 
Management can agree to preserve the governance 
consultation model, while retaining the ultimate right 
to make the discretionary decision, { he grievance and 



arbitration procedure must narrowly define a griev- 
ance and specifically exclude discretionary decisions 
from arbitration. If violation of contractual proce- 
dures are grievable, the contractual remedy must be 
restricted to repeating the procedures. If faculty 
input is required, the contract must contain a 
mechanism for unilateral actions if the faculty does 
not respond in a timely fashion. Finally, the agree- 
ment must be written in such a way that a militant 
union could not use the contract language to paralyze 
management. 

ESTABLISHING ECONOMIC GUIDELINES 

A myth of labor relations is that most of the time 
is spent negotiating with the union. How much 
money a state system receives for collective bargain- 
ing increases will depend on political clout and nego- 
tiating skills with the governor's office. Do not as- 
sume that higher education will be treated the same 
as the other state units. The state officials need to 
understand at the outset that the state system expects 
to be treated equally. 

One central office staff member should be desig- 
nated to serve as the board s representative in the 
negotiations with the state. If your representative de- 
termines that the higher eduction units are being 
given less money for collective bargaining increases, 
he or she will at least be able to warn the policy com- 
mittee that a different standard is being applied. 

You, as management, will find that word spreads 
quickly in the- union camps. There is nothing more 
embarrassing than to have a union tell you that your 
money bottom line has been exceeded in state offers 
to other unions. You could be the last to know! 

In order to prevent this, you should obtain clear 
written direction on salary guidelines from the state 
both in initial proposals and in the bottom line. These 
guidelines should apply state-wide. You should have 
a written understanding as to where the collective 
bargaining funds will come from. Without this under- 
standing you may find that, although the collective 
bargaining law specifies that the legislature fund the 
agreement, the state financial representatives could 
be planned to take the settlement cost out of your 
existing budget. If this is the case, you must exert 
political pressure to prevent the erosion of your bud- 
get. Even if the state disagrees with you on guidelines 
or different treatment of state units, you must insist 
that the state level with you about its state-wide bar- 
gaining parameters. If the state is holding back and is 
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not giving you the complete story, the unions will 
find out and you will have no credibility at the bar- 
gaining table. 

If you find out that the state intends to make 
fewer funds available to higher education than oiher 
state units, you need to find out whether your board 
can live with this approach. If the board is not willing 
to accept less for its employees than other state em- 
ployees receive, the time to fight this issue out with 
the political forces is before bargaining commences. 

Once the system and the state have an understand- 
ing on economic guidelines, you should **rv&'st that 
ycu meet frequently with a state representative who 
can bring you up to date on the progress of negotia- 
tions in the other units. You will need access to this 
; : £*son person on short notice to obtain clearance for 
modifying your position, and to consult about settle- 
ment opportunities or crises in negotiations. 

You may find that you have a good relationship 
with your faculty and that you may be able to assist 
the state in establishing a settlement pattern. If you 
decided to assume this leadership role, you must get 
the state's assurance that they will stick to your 
money settlement with their other unions. You do 
not want to be placed in the position of persuading 
your unions to trust you and settle first, then find 
out two weeks later that other unions have settled for 
more. 

SELECTION OF TEAM 

Labor negotiations impact the higher education 
system in many ways; the budget-making process, 
personnel administration, academic policy, and the 
operation of individual campuses are all affected. For 
these reasons a management committee should be in- 
volved in the collective bargaining process. 

In higher education, there should be two levels of 
participation. The board of trustees working will] the 
chancellor is one level. The college presidents should 
set the overall policy and goals. They should give the 
negotiating team its marching orders and establish its 
bottom line. 

The board probably consists of elected or appoint- 
ed members who have full-time, demanding jobs. If 
the board is large, it should create a collective bar- 
gaining policy subcommittee of no more than six 
members. The college presidents should serve on this 
subcommittee with the central office chief executive 
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officer. This policy subcommittee should be available 
on short notice for briefing and policy decisions 
throughout the negotiations. 

The key po&y-mak'ers referred to above should 
not participate directly in labor negotiations. In pri- 
vate industry, the company president raroly partici- 
pates in labor negotiations. Negotiations can be very 
time consuming. It is counter productive to have cer- 
tain players move in and out of negotiations. Further- 
more, if these players participate in the initial round 
of negotiations, this may force direct participation 
with other bargaining units or in future negotiations. 

The policy subcommittee should be briefed regu- 
larly through meetings or written communications 
about the progress of negotiations, each party's pro- 
posals, and the justification for management's posi- 
tion. Keeping current with the progress in negotia- 
tions is important because often the union will try an 
end run to the board, the chancellor, or the college 
presidents to exert additional pressure for acceptance 
of its proposals. A feel for the likelihood of settle- 
ment, its timing, the possibility of an impasse, work 
slowdown, or work stoppage will enable the key poli- 
cy-makers to make plans for coordinating their labor 
problems with other political and governmental pro- 
cesses. 

The Table Team 

Careful selection of the management team that at- 
tends and prepares for the bargaining sessions is of 
key importance in higher education. The chancellor 
should assign at least one staff member full collective 
bargaining responsibilities. This person should coordi- 
nate the system's approach to collective bargaining 
and serve as the team's liaison with the policy sub- 
committee. 

Although campus administrators are frequently 
overworked and although collective bargaining nego- 
tiations can be time consuming, each college should 
be represented on the negotiating team by a high level 
campus administrator. The campus representatives 
serve several important functions. They brief the pre- 
sidents and their cabinets after each bargaining ses- 
sion; they gather information about local conditions 
at their campus; they analyze the possible negative 
effects on existing local structures of * raining pro- 
posals; they review and respond to the u. repre- 
sentations about problems at their campuses that gave 
rise to certain proposals; they can alert the negotiator 
to the financial or academic chaos that may result 



from seemingly harmless language proposals; and thsv 
educate the team and assist in the preparation of pro- 
posals representing effective approaches to individual 
problems. Language which on its face seems simple 
and noncontroversial can have disastrous conse- 
quences at one campus and/or can destroy a loca? aca- 
demic structure that has worked well. 

The campus representative will ensure that the con- 
tract language does not strangle the small campuses at 
the expense of the large. The campus participation 
forces the local institutions to invest in the collective 
bargaining process. Frequent feedback and policy re- 
view by the top campus administrators will lead to 
trust and vitiate fears that the agreement will be a 
central office tool eliminating local autonomy. Final- 
ly, by involving the local campuses, it is unlikely that 
a local campus would succeed in disowning the agree- 
ment. To achieve the above goals, the table team re- 
presentative must not be an errand boy but must be 
a high level administrator with credibility and power 
at the local level. 

Particularly for a first contract, one member of the 
team should serve as a resource person on academic 
matters. A logical person would be the vice president 
for academic affairs. The academic representative will 
understand the short-term and long-term implications 
of workload provisions. This person wiiJ ssrve as the 
resource person for governance issues. This individual, 
should have statistics on the use of part-timers by 
campus and discipline. The academic representative 
should periodically meet with counterparts from the 
other campuses and review with them all proposals 
with academic implications. Without this input a 
minor language provision could cos? a campus 
thousands of dollars, or could replies a workable 
practice with a nightmare. 

The team should include a financial expert. This 
person is responsible for analyzing the cost impact of 
collective bargaining proposals. He or she should pro- 
vide frequent, revised cost analyses and should have 
the raw data to be able to cost out proposals on short 
notice. This person serves as the bargaining liaison 
with the campus vice presidents of fiscal affairs. If 
this is a public college system, this person is responsi- 
ble for ensuring that the state and the college system 
are using the same set of payroll figures and have a 
common understanding of what one percentage 
equals in bargaining unit base payroll. In this way 
there will be no surprises when the external budget 
personnel must approve the final settlement. 



USE OF A PROFESSIONAL LABOR 
NEGOTIATOR 

Labor negotiations require skill and knowledge. It 
is unlikely that an inexperienced layperson can effec- 
tively negotiate a first labor contract. Use of a profes- 
sional labor negotiator will probably result in a lower 
cost package and will establish a sound labor relations 
foundation. 

A skilled labor negotiator is able to structure the 
minimum cost package that will satisfy the union's 
minimal settlement needs. The professional, through 
experience, has acquired a sense of timing and knows 
when increasing an offer would be throwing money 
down the drain and when it would result in a peaceful 
settlement. The professional understands the cost and 
procedures involved in options available at different 
times in negotiations, thereby increasing the political 
choices available to the board. 

More important than the cost of the final settle- 
ment is the question of managerial rights. If the board 
decides to maintain the collegial model, a professional 
negotiator will preserve managerial flexibility through 
contract language if the union becomes uncooperative 
and militant. The professional negotiator understands 
the distinction between consultation and decision- 
making. 

Management will have to pay dearly to recover in 
subsequent negotiations language mistakes it has in- 
cluded in the first agreement. The union may be will- 
ing to soften its economic demands in exchange for 
language concessions, Giving too much too soon can 
create long-term labor relations problems. 

A professional labor negotiator understands when 
and how to agree to a proposal. Slight rewording of a 
union proposal can satisfy management's needs with- 
out destroying its acceptability to the union. 

Most union leaders prefer dealing with a profes- 
sional negotiator. The issues are narrowed and the 
battles are fought over major substantive issues rather 
than theoretical issues. A professional labor negotia- 
tor probably has had previous dealings with the parti- 
cular union that can be helpful in the instant negotia- 
tions. 

A professional labor negotiator will know the ap- 
propriate questions to ask. This skill will enable the 
parties to develop an understanding of the key to the 
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union proposals, which could be hidden in the speci- 
fic language, and in clarifying any misunderstandings 
as to local practices. A professional negotiator can 
frame contract language that addresses the union's 
concerns without granting broader language than is 
necessary to resolve the issue. A professional labor 
negotiator can help the board develop realistic goals 
for collective bargaining and a strategy and timetable 
to achieve these goals. 

Finding the rif;JH li*bor negotiator takes consider- 
able time and effort. The ideal labor negotiator 
should be familiar with public and private sector 
labor relations law and practice and knowledgeable 
about public administration and finance. The nego- 
tiator must have direct negotiating experience with 
higher education faculty units. The negotiator should 
understand the local system of governance and the 
higher education consultation procedures. The experi- 
enced labor lawyer from the private or municipal sec- 
tors may be totally unfamiliar with higher education 
and its peculiarities. The college system's counsel may 
be familiar with state law and higher education issues, 
such as academic freedom, but totally unfamiliar with 
labor relations law and practice. 

Some college and university systems hire their own 
in-house labor relations directors with staff, while 
others use outside labor counsel to negotiate the col- 
lective bargaining agreement. Whichever approach is 
taken, t) ? V*e of a professional labor relations person 
will asm ,u limiting labor costs and preserving man- 
agerial rignts and flexibility. 

COLLECTING DATA FOR COLLECTIVE 
BARGAINING 

A key to successful collective bargaining is assem- 
bling the information that will be needed at the bar- 
gaining table. Some of the information will relate to 
how the faculty's salary, fringe benefits, and working 
conditions compare to those of faculty at state and 
private institutions. The personnel directors at com- 
parable systems and the state board of higher educa- 
tion may have wage and salary survey data. 

Other sources include the following: 

1 . Every year the College and University Personnel 
Association publishes a national survey of faculty 
salaries by discipline and rank. 

2. Each summer the American Association of Univer- 
sity Professors publishes a national salary survey. 



3. The A*. -lc Collective Bargaining Information 
Service BIS), 724 Ninth Street N.W., Suite 
21t. V/ a , . igton, D.C. 20001 (202-727-2903), has 
a • bargaining information. The monthly 
Fee. eet contains settlement information, wage 
and salary comparisons, arbitration awards, court 
decisions, and other information pertinent to 
higher education bargaining. A complimentary list 
of publications can be obtained by writing to the 
above address. 

4. The National Center for the Study of Collective 
Bargaining in Higher Education and the Professions 
maintains an extensive contract library, conducts 
workshops on collective bargaining, and distributes 
collective bargaining data. The Center is at Baruch 
College, City University of New York, 17 Lexing- 
ton Ave., New York, NY 10010, (212) 725-3390. 

5. Area wage surveys are prepared by the Bureau of 
Labor Statistics of the U.S. Department of Labor. 

The following in-house information will need to be 
obtained: 

1 . A distribution chart showing the number of faculty 
by rank, step within rank, and time spent in rank. 
This information is needed to cost out all salary 
proposals. Compiling, coordinating, and verifying 
this data is tedious. Access to a computer -vould 
facilitate the process. 

2. A length-of-service distribution chart by institution 
and department. This information is necessary for 
analyzing reduction in force possibilities, for evalu- 
ating turnover problems, and fer determining the 
cost of certain proposals. 

3. An employee age distribution chart. This informa- 
tion is helpful m projecting retirement and in de- 
signing early retirement incentive plans 

4. A comprehensive list of all written personnel poli- 
cies, regulations, and written communications 
governing conditions of employment. 

5. All written documents, including senate constitu- 
tions by-laws, and regulations, relating to faculty a: 
the local institutions. 

6. A breakdown by department and rank of full-time 
and part-time faculty. 

7. A breakdown by department of approximate class 
sizes for the previous fall and spring semester. 
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8. A breakdown by rank of degrees held by faculty. 

9. A list of prevailing local practices regarding work 
load. 

All of the above information is needed for man- 
agement to understand the system-wide and local 
implications of a union proposal. Because personnel 
and v/orkload practices vary by campus, these in- 



1. If the AAUP is involved, the negotiatng team must familiarize ii 
with the AAUP publication entitled "Policy Documents and 



consistencies must be resolved prior to agreement 
or accommodated in the collective bargaining agree- 
ment. 

After the negotiating team has been selected, the 
information has been gathered, the policy issues have 
been decided, and the proposals have been prepared, 
management is ready to meet the challenge of nego- 
tiating with the union. 



ENDNOTES 

tself ports" (AAUP Washington, D.C., 1977) frequently referred to as 

Re- the "Red Book". 
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The Importance of Setting 
Bargaining Objectives 



By Gary W. Wulf 

In 1975 the New Hampshire legislature enacted a 
Public Employee Labour Relations Act. It was pat- 
terned roughly after the national labor law. The gun 
had sounded. During the next eight years the Univer- 
sity System of New Hampshire faced unions in elec- 
tions 13 times. At the high-water mark of unionism 
in New Hampshire, 18 percent of the faculty and 
staff were under contract. Today only 4 percent re- 
main in a union. A review of the 13 elections shows 
unions winning in four elections. In three case& the 
results ended in union decertification. The results 
were no accident. Nor were they a matter of casual 
or neutral management decisions regarding the effects 
cf unionism. 

The Board of Trustees of the University System of 
New Hampshire in 1976 passed by a 19-1 vote the 
following resolution: 

The Board of Trustees of the University System 
of New Hampshire wish to reaffirm the sense of 
responsibility they feel regarding the faculty and 
staff of the campuses of the University System. 
The Trustees realize that to a great degree the 
University System is its faculty and staff. Only 
through equitable, fair and appropriate treat- 
ment of individuals regarding salaries, benefits, 
and personnel policies can a healthy environ- 
ment for learning be maintained. The Trustees 
intend to do everything within their power to 
maintain an environment that provides for a 
quality education. 

It is the opinion of the Board that collective 
bargaining and the presence of a third party is 
not necessary for equitable treatment of the 
faculty and staff and, consequently, the main- 
tenance of a healthy environment for learning. 
On the contrary, collective bargaining could 
complicate relationships thus making operations 



with collective bargaining as an element, based 
upon the experience of others, more cumber- 
some and expensive. While the Trustees would 
agree that the right to organize is indisputably 
available to the faculty and staff of the Univer- 
sity System, they feel they would be remiss not 
to comment as to its advisability. It is their firm 
position that collective bargaining at this time 
would be counter-productive. 

Through the years this resolution was the corner- 
stone for strategy regarding elections and was a key 
influence in negotiations with unions. From it a series 
of principles evolved. All can reasonably be catego- 
rized as bargaining objectives. They are as follows: 

1 Merer enter negotiations without clear parameters. 
These parameters should never afford a union 
member 7 right or privilege not enjoyed by non- 
wiion taculty or staff. Monetary settlements 
should reflect parity with non-union compensation 
or may be less. 

2. Management should always enter negotiations with 
a set of management demands. These demands 
should be aimed dt problem solving. They should 
be real and they should be aimed at reinforcing the 
administrative prerogatives that are essential to 
maintaining the quality and financial flexibiJity of 
the institution. As an example, no contract should 
be negotiated without a portion of the compensa- 
tion improvement being tied to "merit" and no 
staff contract should be negotiated without the 
right to sub-contract. 

3. Avoid the defensive position. Management should 
prescribe the balance of issues. The union should 
be placed in the position of defending what they 
have achieved, least of wliich is their right to con- 
tinue to represent the people for whom they 
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purport to speak. Since the name of the game is 
bargaining, unions should be required to concede 
real rights or privileges in exchange for their gains, 
not simply to drop their own demands. 

4. Where management has objectives that are essen- 
tial, no agreement should be reached until some de- 
gree of success is reached on those issues. For ex- 
ample, one contract negotiation with a staff unit at 
the University of New Hampshire plodded along 
for more than a year over the issue of the union 
being required to negotiate from zero benefits ap- 
plicable to their membership, even though a com- 
prehensive benefit program existed for thos'j same 
employees prior to unionism. The unit was decer- 
tified prior to agreement. 

5. Timing of the development of the management de- 
mand package should be geared to the most advan- 
tageous balance against union demands and the 
calendar as possible. The receipt of union demands 
and the response to such should be coordinated 
with the overall objectives of the negotiation. If 
management is setting the pace for negotiations, 
they should never be in a position of having to 
settle. 

6. Bargaining goals should be specific rather than 
general. If it is necessary to correct abuse of a sick 
leave benefit, then the union should be apprised of 
that fact. If a benefits cap is essential to achieve 
this end, then the contract language should contain 
a specific limit to which the institution is willing to 
negotiate in order to solve the problem. Objective 
facts should be used to support arguments. Dollar 
expenditures compared with those of other col- 
leges and universities are more convincing than 
emotional sermons Every management objective 
should be approached with the same data support 
as you would have available in mediation or fact- 
finding. 

These principles seem basic. They are. It is often 
forgotten that collective bargaining is a fundamental 
exercise. It is the obvious that we often overlook in 
our desire for sophistication and enhancement. 

DEVELOPS BARGAINING OBJECTIVES 

Th? d3v?li>pment of bargaining objectives can't be 
accoi75?/ik;,ed by an individual or a bargaining team. 
Nor can they be achieved by a single chief negot ; ator. 
It takes a coordinated effort by the entire manage- 
ment hierarchy to win in collective bargaining. For 



example, in New Hampshire the management fol- 
lowed these general guidelines. 

© Work with a wide variety of managers and ad- 
ministrators in developing management de- 
mands. Collect ideas from every level of the or- 
ganization and translate them into problem- 
solving contract language. It's a good idea to ask 
your advisors to jot these_ thoughts down 
throughout the entire contract period or to 
spend some months prior to negotiations doing 
so. It will prove more effective than asking man- 
agers once every year or two, "What problems 
have you experienced that you'd like us to solve 
at the negotiating table?" 

• If ycuVft going to achieve any of your bargaining 
goals, you nYxxst maintain confidentiality regard- 
ing them until they are presented at the table. 
Even more important the relative importance of 
management's objectives and the ultimate bot- 
tom-line must be a perfectly guarded secret. We 
require that any person with knowledge of such 
facts, including trustees, take a theoretical 
pledge not to divulge to anyone even the slight- 
est detail of the bargaining objectives. 

• It may be necessary to introduce a few diver- 
sionary items into the package to achieve the 
real management objectives. These decoys must 
appear to be just as real as true objectives. Cer- 
tainly all the objective support and rationale 
should exist for them as it does for the more im- 
portant demands. It's also a good idea to avoid 
demanding anything that you would not be 
comfortable in accepting. The union coufci serve 
you decoy for dinner. 

• Strive for a list of bargaining objectives that 
represent a package of relative weight when 
compared to the union demands. This may re- 
quire either anticipating the union's demands or 
delaying the final development of the manage- 
ment demand package until after the demands 
from the union have been received. If there are 
52 cards in the game, you want to be able to 
play at least 27 of them. When the name of the 
game is bargaining it's essential to have more to 
trade than the other party. 

• A step that is often omitted is the securing of 
support for the management bargaining objec- 
tives from the chief executive officers and the 
board of trustees. They should be able to pick 
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out the decoys from the flock and also to hold 
their ground in support of the real objective. 
They too must take the pledge. 

• The entire package of management objectives 
should have the stamp of approval from the 
affirmative action officer. It may be wise to 
provide that individual with an opportunity to 
suggest specific objectives for the package. Af- 
firmative action and equal employment oppor- 
tunity problems are certainly legitimate matters 
for negotiations. The traditional union seniority 
and buinping-rights philosophies often create 
significant barriers in this area. 

Assume the critical process of development the 
management objectives has been completed. All the 
preparation and planning has been accomplished. It's 
now time to divulge the contents of the package to 
the additional key administrators and managers of 
the institution. If this can be done before delivering 
the package to the union it serves as an off-Broadway 
engagement. You may polish the script or even re- 
write it if the first reviews are not what you expect. 
Until now it's been a creative process. Now our atten- 
tion shifts to communication. 

COMMUNICATING BARGAINING OBJECTIVES 

There are a variety of reasons why it is important 
to communicate bargaining objectives to the manage- 
ment team. The most obvious is understanding, but 
since the demands management places on the table 
came from the administrators themselves, that should 
help in explaining the demands. 

If i had to select, in priority order, the purposes 
for which we have communicated our bargaining ob- 
jectives to the Board of Trustees and key administra- 
tors, before and during negotiations within the Uni- 
versity System of New Hampshire, I wouJd rank them 
as: 

1. To reinforce the negotiating team's position at the 
table. 

2. To provide progress reports. 

3. To test the judgment of the negotiating team re- 
garding the value of concessions and gains. 

4. To educate. 

A negotiating team needs the unanimous support 
of the management team, that means all key adminis- 



trators and the board of trustees, if it is to succeed 
in haid-nosed negotiations. To achieve this cohesive- 
ness and strength, managers and administrators must 
feel the negotiating team represents them at the table. 
This will not happen unless they have detailed infor- 
mation regarding the objectives, strategy, and out- 
comes of negotiations. One word of caution, how- 
ever, is necessary: You can generate fanatical support. 
It is disastrous if your supporters become so en- 
thralled with the management bargaining objectives 
that they lose sight of the realities of negotiations. 
There are achievements short of full attainment of an 
objective, and sometimes losses (concessions) are 
made to achieve an end. Foster support with the man- 
agement team, but not to the point of inflexibility. 

Designate some liaison persons from the negotia- 
ting team who will provide progress reports to various 
management constituencies during the course of 
negotiations. Such persons report on wins and losses 
as they take place. They also acquaint the broader 
management team with issues still on the table. It 
may be necessary to prepare for some type of con- 
frontation or end'TUn by the union. On occasion, our 
liaison person to the Board has alerted them to the 
likelihood of direct contact, public demonstrations, 
and hostility at an open Board meeting. It is amazing 
how well such dysfunctional happenings can be re- 
solved if people are prepared for them. 

There are times when a negotiating team loses per- 
spective on issues or perhaps just wishes to test their 
judgment with the larger administrative team. That 
is when communication is essential. Verifying your 
position is sometimes far better than forging ahead. 
Once a concession is granted, there is no getting it 
back. 

Since only a few are at the table, the negotiating 
team must acquaint the larger management body 
with the nuancra of collective bargaining. The non- 
participant in the negotiating process is unaware that 
often it is what is not a part of the contract that re- 
presents the major achievement. I remember well the 
feeling of frustration when a final contract was being 
reviewed by a chief executive officer and the reac- 
tion was, "It took you 18 months to negotiate a 
contract that is only 63 pages long!" It would have 
taken far less time to negotiate a 100-page agreement 
and no time at all to negotiate a 200-page agreement. 

There are even rare instances when a r 
concession must be made to achieve the nui 
of a more onerous union demand. The ca; 
of the final agreement is unaware that tht aw »:*■' 
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certain concessions actually is the attainment of 
goals. Only through a conscientious program of com- 
municating initial bargaining objectives and frequent 
updating of the board and key administrators can you 
hope to achieve the degree of understanding neces- 
sary to receive a knowledgeable approval of the final 
agreement. 

ORGANIZING TO ACHIEVE THE BARGAINING 
OBJECTIVES 

The achieving of bargaining objectives is not all 
principles and theory. Much of what it takes to get 
the job done at the negotiating table involves basic 
organization and planning. The rudimentary elements 
of the process are: 

1. the chief negotiator. 

2. the negotiating team. 

3. the negotiating climate or posturing. 

4. a power base from which tc negotiate. 

5. a barrier to negate the likelihood of an "end-run." 

6. timing and strategy. 

7. resource materials and resource persons. 

The University of New Hampshire Board of Trust- 
ees have elected to hire outside negotiators to repre- 
sent them in negotiations. It is their opinion that too 
much aniomosity develops in negotiations to permit a 
permanent staff person to both negotiate the agree- 
ment and administer it following settlement. It can 
certainly be sxgMStd that hiring your own chief nego- 
tiator is more cost-effective. It is not essential that 
the chief negotiator be an attorney; an experienced 
negotiator may be more effective. In the event an at- 
torney is not used, a specialized labor counsel should 
be available for advice when the tough legal questions 
come along. 

The chief negotiator must be the single spokesper- 
son for the board. All correspondence relating to ne- 
gotiations must be through the chief negotiator. It 
may be beneficial also to have only the chief negotia- 
tor speak at the negotiating table. All that can be 
done to enhance the authority of the chief negtiator 
should be explored. The chief negotiator should be 
the lightning rod and the captain of the team at the 
bargaining table. Only through singular and clear sig- 
nals to the union will the results of the negotiations 
be manageable. 



The negotiating team should comprise as small a 
number of persons as possible. It must provide 
enough breadth however, to give credibility to the 
entourage. All major operational viewpoints should 
be represented. The negotiating team constitutes the 
eyes and ears of the chief negotiator. It is present to 
ensure that the chief negotiator is aware of all that is 
occurring in and behind negotiations. There is some- 
times a need for the negotiating team to reinforce the 
bargaining objectives for the chief negotiator. The de- 
sire for settlement or the tedium of the process may 
cloud the judgment of even the best management 
spokesperson. Just as a football team needs a quarter- 
back and solid support at the other positions, so must 
the negotiating team contain a signal caller and a 
variety of others to perform other vital functions 
necessary to achieve success. 

The negotiating climate should be directed by the 
management organization. It has often been said that 
collective bargaining consists mainly of posturing or 
seeking the proper mood of atmosphere to accom- 
plish the desired results. That may be more true than 
many would like to admit. It cannot be denied that 
the added complexity of moods, behavior, and emo- 
tion can and does play an important part in facilita- 
ting favorable results. The master of i!:3 process will 
intellectually decide what mix of these ingredients 
best combine with the objective elements of the bar- 
gaining process to achieve bargaining objectives. 

The management negotiating team should establish 
a firm power base from which to bargain. This can be 
accomplished by achieving full support for the bar- 
gaining objectives they intend to promulgate during 
the period of negotiations. Chief executive officers 
and the board of trustees should pledge unalterable 
commitment to the management demand package. 
Only when the management negotiating team informs 
them of a change in position, generally required to 
achieve agreement on the most important issues, 
should that pledge be modified. In New Hampshire, 
with a board consisting of 25 persons, Board commit- 
ment is obtained by a delegation of the full authority 
of the Board from the full Board to a select Employ- 
ee Relations Committee. This Committee consists of 
the Chair of the Board, the Chief Executive Officer of 
the System (Chancellor), and the chairman of the Per- 
sonnel Committee of the Board. The Committee is 
chaired by a member of the Board with primary con- 
cern for labor relations. This group represents the 
strength from which the management negotiating 
team derives its authority to speak without fear of 
contradiction. 
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Experience has proven that unions, when con- 
fronted with the frustration of being unable to move 
a management negotiating team to achieve their goals, 
will try to go around them. This is commonly known 
as the "end run." Unions will try to approach the 
board of trustees, students, alumni, political officials, 
the general public, or anyone else they feel will assist 
them in softening the management position. The best 
safeguard against this tactic by unions is to insist at 
the onset of negotiations that all communications re- 
lating to negotiations be through the chief negotiators 
and further that there is to be no release to the media 
or other groups unless the parties are at impasse. This 
has been a consistent ingredient in our ground rules. 
On one occasion it was necessary to file an unfair 
labor practice charge against a union that went public 
in order to discredit the management negotiating 
team. With the ground rule already mentioned as a 
key exhibit the Public Employee Labor Relations 
Board found the union to be guilty of the charged un- 
fair labor practice. There have been no further end 
runs by that union. 

One of the most important and yet intangible fac- 
tors involved in achieving bargaining objectives is 
timing. No single element in negotiations seems to in- 
fluence happenings more dramatically than the clock 
and the calendar. Each contract has its own pace 
geared to the calendar. Often each session has its own 
rhythm coordinated with the clock. The best advice 
that can be given when it comes to timing is: be ever 
sensitive to it, manage it to your advantage, and re- 
member the union needs the contract, generally you 
don't. The expiration date is their deadline. Negotiate 
in good faith but. don't be forced into the union's 
timetable. 



Every negotiations session should be approached as 
if you were presenting your proposals to a third party 
mediator or factfinder. Remember, the union at best 
considers the management team as the opposition. 
There may also be problems of distrust and animosi- 
ty. If the bargaining objectives of management are to 
be taken seriously by the union, they must be sup- 
ported by exhibits, juree materials, and in some 
cases resource persons who join the managef'jnt 
team for purposes of fortify ihe arguments for cer- 
tain proposals. Groundrules ^nould provide for the 
addition of resource persons as required. A resource 
person should be an expert witness who, if possible, 
is viewed as a third party by the union. Remember, 
the facts will have little impact if they are viewed as 
mere management proposals, 

CONCLUSION 

Our experience in New Hampshire has proven, 
at least to us, that bargaining objectives can be 
achieved. Consistent success at the negotiating table 
by management gradually weakens the union's ability 
to command the respect and support of their 
membership. Eventually that can lead *o decertifica- 
tion. A faculty or staff member must accept the fact 
that management is better able to achieve for them 
favorable wages, hours, and working conditions and 
that a third-party representative only causes a dimini- 
shing of those rights or privileges. The ultimate bar- 
gaining objective should be the elimination of the 
need for such a process to accomplish a fair and 
equitable employee-management relationship. It is 
attainable; however, it takes a careful and persistent 
dedication to the striving for this goal. 
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Strike Management 
in Highe r Education 



By Gregory L. Kramp 

Strikes and other forms of work stoppages are j uS * 
as undesirable in institutions of higher education as 
they are in public agencies or private enterprise 
Strikes will continue to occur at universities across 
the country, however, regardless of the perceived 
legality or illegality of such strikes. Wtth careful P re " 
paration and advance, planning, higher education man- 
agement can continue to operate essential ser/ic eS ' 
fulfill the teaching and research missions, and attain 
desired objectives through negotiations. 

UCLA is one of nine campuses in the University °^ 
California system. With more than 33,000 full-tim e 
students, UCLA is the largest of the UC campuses. 
There are currently 3,000 faculty and other teachi^ 
staff at UCLA. The non-academic staff personnel 
total 16,500 employees. Of these, approximately 
4,000 work in the UCLA Medical Center in di* ect 
support of patients in the 715-bed facility. Another 

I , 200 work in the adjacent Neuropsychiatry Institute 
in support of those patients. Most of the remaining 

II, 300 employs work in the 200 departments ° n 
the UCLA campus and in the professional schools ad- 
jacent to the UCLA Medical Center. 

The International Union of Operating Engin^ erS 
(IUOE), Local 501, AFL-CIO, has been representing 
operating engineers on the UCLA campus *iuce about 
1938. The UCLA Facilities Division employs ? 5 
steam operating engineers. These steam operating err 
gineers, most of whom are members of Local SOU 
went on strike in 1969 and again in May, 1977 due t0 l 
disputes over wage increases. As of June, 1983 LO Jd * 
501 is not certified as the exclusive representative of 
not only the steam operating engineers, but also an 
additional 250 skilled crafts and semi-skilled building 
maintenance workers. 
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MANAGEMENT PHILOSOPHY 

Management must decide at the outset of a work 
stoppage what its stance will be duri ng the strike. One 
thing unions count on is the tendency ->f manage- 
ment, especially * n Public agencies and in institutions 
of higher education, to give in to politick pressures 
and make major concessions to avoid or settle a 
strike. Unfortunately, the pattern of last-minute 
major concessions creates serious credibility problems 
for negotiators in subsequent negotiations. 

PLANNING AND PREPARATION 

Probably the single most important factor in man- 
agement's ability to successfully withstand a work 
stoppage or strike is careful planning and preparation 
prior to a concerted action by employees. Preparation 
and regular periodic review of an emergency opera- 
tions plan and *ork stoppage or strike policy and 
procedure is essential to managerial success. The 
potentially affected operating departments must have 
a carefully thought-out plan for continuing their 
operations throughout the work stoppage. A careful, 
well-prepared, and well-publicized plan also may help 
to prevent the strike, since the union will know 
about management's preparations in advance. 

OPERATIONAL CONCERNS 

If the University is unable to continue operations, 
top management and the negotiating team must know 
this as soon as possible during negotiations and before 
the lines of battle are drawn. For example, during the 
last strike at UCLA in 1977, an operational crisis oc- 
curred right at the outset of the strike. The strike 
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involved approximately 300 skilled crafts employees 
represented by the International Union of Operating 
Engineers, Local 501, AFL-CIO, and the Teamsters 
Union, Local 911. On July 26, 1977, which was the 
hottest day 0 f the year (98°F) and was a day when 
the patient census at the Medical Center was highest 
(91 percent 0 f capacity), nearly all of the skilled 
trade workers walked off the job. Due to inadequate 
security measures, considerable sabotage occurred, 
which severely affected the operation of air condi- 
tioning and heating systems in the UCLA Medical 
Center. In addition, someone succeeded in taking the 
system plans from the supervisor's office. The remain- 
ing supervisors and managers worked around the 
clock to restore heating and cooling throughout the 
Medical Center. Fortunately, within 24 hours systems 
were once again operational. Otherwise, patients 
would have been transferred to other hospitals, and 
management's bargaining positions would have quick- 
ly and dramatically changed. 

Once the initial operational crisis was overcome, 
the management negotiators were informed and pro- 
ceeded to take a firm position throughout the remain- 
der of the negotiations. The Emergency Operating 
Plan continued to be successfully implemented for 
the remaining three weeks of the strike. Since 1977, 
the process 0 f planning and preparing for possible 
strikes in the UCLA Facilities Division (Physical 
Plant) has not only been an effective deterrent to the 
actual occurence of strikes, but has also been valuable 
for managers and supervisors in increasing their speci- 
fic knowledge ef Facilities Division systems. 

LEGAL CONSIDERATIONS 

Other administrative actions that will increase the 
likelihood of managerial success include an evaluation 
of the university's legal position. Even though the 
legal process is time-consuming and costly, it is prob- 
ably worthwhile to consider seeking a temporary re- 
straining order (T.R.O.) an(i otiler forr ns of injunctive 
relief. In California, the courts have not been hesitant 
to erxjoin public higher education employee work 
stoppages as unlawful and unprotected activity. While 
some experts in labor relations argue that seeking in- 
junctive relief only exacerbates an already tense situa- 
tion, from a management perspective the legal reme- 
dies are a useful tool for applying direct pressure on 
the union and its leaders. This is especially true if the 
strike goes o n long enough to obtain a permanent in- 
junction and subsequent contempt of court citations. 
The injunctions, contempt citations, and lawsuits for 
property damages during a strike are among the most 
effective means available to management to maintain 



the offensive and directly put pressure on the union 
as an organization. Certainly, indirect pressure on the 
union is applied Vrh*r? the employees do not receive 
their regularly scheaJed paychecks after the strike 
begins. 

COMMUNICATIONS 

In addition to the operational and legal considera- 
tions, it is extremely important that management 
establish and maintain fast and effective internal and 
external communications. Internal communications 
with striking and nonstriking employees must be 
promptly drafted and distributed. Such communica- 
tions must be clear, direct, and concise, and must ex- 
plain management's reasons for its position? Tn writ- 
ing such memoranda, it is critical that the writer 
place himself or herself in the position #f ihc reci- 
pients both as employees and union leaders, and ask 
some important questions: 

1. Do I understand all of the jargon u*sd by manage- 
ment? 

2. Is management simply feeding employees more 
rhetoric? 

3. Is management's position fair and reasonable: To 
strikers? To non-strikers? Toward the union? 

It is important that management avoid one serious 
pitfall: lengthy review of draft memos or letters by 
several parties. Time is indeed of the essence. The 
typical university committee review approach must 
be abandoned to ensure timely communication on 
important issues, 

Management must also improve its public relations 
posture before and during any strike. In the case of 
public institutions of higher education, it is critical 
thai the public and the politicians understand and 
support management's position in negotiations. If 
patients' lives are threatened as a result of the strike, 
or critical public services are curtailed, strong public 
sentiment can be generated that can also apply pres- 
sure on the union to settle on management's terms. 
With respect to private institutions of higher educa- 
tion, it is also important that public understanding 
and sympathy be developed to strengthen manage- 
ment's position. Needless to say, positive, cooperative 
relationships with the newspaper and television/radio 
media representatives can be of invaluable assistance 
in seeing that management's story is told factually, 
promptly, and effectively. 
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ADMINISTRATIVE RESPONSIBILITIES 

It is also important that management ensure the 
thorough performance of daily administrative tasks 
during the strike. These administrative duties include 
a daily review of those employees who are at work or 
not reporting to work (especially in striking job classi- 
fications); maintaining logs, tape recordings and pic- 
tures of significant events (time, date, place, what oc- 
curred, who was involved) - this may be especially im- 
portant in support of lawsuits for damages; and 
checking, regularly the number and location of pick- 
ets, as well a? picket-line activities. In addition, all 
subcontractors and vendors must be notified of the 
strike, and arrangements must be made for delivery 
of critical supplies. 

The accounting and payroll departments must ar- 
range to pay strikers all due wages, except vacation 
and sick leave balances, immediately after the begin- 
ning of the strike. Procedures must also be established 
to account for property damages and losses as a result 
of the strike, so that the damages may be quickly as- 
certained in the event of a future lawsuit. Prompt ac- 
tion must be taken to ensure the payment of over- 
time to nonstriking employees who are non-exempt. 

NEGOTIATIONS 

Management should establish a positive, coopera- 
tive relationship with the mediator. If the services of 
a mediator from the Federal Mediation and Concilia- 
tion Sendee (FMCS) or State Conciliation Service 
(SCS) were not used prior to the strike, thu^e agen- 
cies should be contacted immediately. Management 
representatives should indicate to the union, medi- 
ator, and management bargaining team members its 
willingness to resume negotiations at any time, pro- 
vided that the union revises its demands. The univer- 
sity must also make it clear, however, that its final 
position is a firm one. 

STRIKE SETTLEMENT 

Strike settlement agreements must be written, pre- 
ferably in the form of a memorandum of understand- 
ing, to cover all aspects of the terms of settlement. 
Part or all of the points addressed in the memoran- 
dum will later be incorporated into the contract. 
Therefore, in addition to the terms of settlement on 
bargaining economic or non-economic issues, any 
agreements concerning the following points must be 
specified : 



1. Terms of reinstatement for striking employees. 

2. Seniority and status of employees who did not 
strike. 

3. Status of replacement employees hired during the 
strike. 

4. Status of striking employees who may have been 
disciplined or discharged during the strike. 

5. Intended disposition of court suits filed during the 
strike. 

6. Language to preclude the initiation of grievances 
arising from strike actions or activities. 

7. Effective date that insurance coverages will resume, 
and on what basis. 

8. Retroactivity - specify any and all items or issues 
for which retroactivity is granted. 

The objective of management must be to afford 
employees the means to return to work as quickly 
and as normally as possible following the settlement 
of the strike. This means that the employees must be 
welcomed back and the way paved for establishing 
harmonious relations as rapidly as humanly possible. 

Management must not engage in arguments about 
the strike, and should minimize the effect of any 
hostilities that are present. Managers and supervisors 
must be listening for personal problems that the 
strike may have generated and be readily available to 
counsel individuals who request assistance. 

Supervisors should schedule work so as to ensure 
minimal down-time and thus provide little opportuni- 
ty for congregating and discussion among employees. 

The university's problems are not over when the 
strike is settled. By doing its best to restore harmoni- 
ous relations with employees, however, the univer- 
sity can return to full operations much more quickly. 

In conclusion, it is important that affected man- 
agers remain calm and do not overreact in the first 
hours and days of the work stoppage. By adhering to 
a carefully drafted plan, management can successfully 
withstand the economic assault and prevail in negotia- 
tions. 
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THE UNIVERSITY OF CALIFORNIA, LOS ANGELES 
POLICY AND PROCEDURE CONCERNING WORK STOPPAGE 



1 . General 

To facilitate effective and orderly handling of any 
actual or potential disruption resulting from a Staff 
Employee Work-Stoppage, a Task Force, appointed 
by the Vice Chancellor - Administration, has been 
established. The Task Force is generally responsible 
for initiating, coordinating, and reviewing all pro- 
cesses incident to resolving problem situations. The 
Task Force consists of the following administrators 
or their designates: 

A. Vice Chancellor - Administration 

B. Vice Chancellor - Student and Campus Affairs 

C. Assistant Vice Chancellor - Staff Personnel 
(Committee Coordinator) 

D. Assistant Vice Chancellor - Facilities 

E. Assistant Vice Chancellor - Campus Affairs 

F. Director of Public Information 

G. Chief of Police 

H. Environmental Health & Safety Officer 

I. Assistant Chancellor - Legal Coordinator 

J. Assistant Chancellor - Center for Health Sciences 

2. Responsibility 

A. Work-Stoppage Task Force 

The Task Force is primarily responsible for re- 
viewing reports of the Assistant Vice Chancellor 
- Staff Personnel and for determining the most 
reasonable course of action to resolve conflicts 
with a minimum of disruption to the Universi- 
ty. The Task Force will also direct the following 
specific assignments as deemed necessary: 

1 . Contact with Employee Organizations 

2. Contact with Central Labor Council or 
other applicable Central Body 

3. Liaison with President's Office 

4. Liaison with General Counsel's Office 



5. Liaison with Police 

6. Liaison with News Media (Director of Pub- 
lic Information) 

7. Dissemination of Information to Employ- 
ees (Assistant Vice Chancellor - Staff Per- 
sonnel) 

8. Dissemination of Information to employees 
participating in work-stoppage (Assistant 
Vice Chancellor - Staff Personnel) 

9. Dissemination of Information to Students 
(Vice Chancellor - Student and Campus Af- 
fairs) 

10. Liaison with Faculty (Resource Advisor 
[Faculty] through Chancellor's Office) 

B. Assistant Vice Chancellor - Staff Personnel 

The Assistant Vice Chancellor - Staff Personnel 
has the primary responsibility for determining 
the need to activate the Task Force. As Coordi- 
nator of the Task Force, he is responsible foren- 
suring that all relevant information is made avail- 
able and for initiating actions determined appro- 
priate by the Task Force. The Assistant Vice 
Chancellor - Staff Personnel is directly responsi- 
ble for contact with the President's Office and 
General Counsel as required. In addition, the As-, 
sistant Vice Chancellor - Staff Personnel ensures 
that all appropriate records and files are main- 
tained. 

3. Task Force: Steps Toward Activation 

In the event of a work stoppage or potential strike 
involving employees of UCLA, the Department 
Head(s) of the affected department(s) shall contact 
the Assistant Vice Chancellor - Staff Personnel. In 
investigating a disruption, the Assistant Vice Chan- 
cellor - Staff Personnel should determine details to 
the fullest extent that are available, including the 
alleged reasons, nature of the work stoppage, 
group(s) involved, extent of employee and other 
individuals' involvement and the effect of the acti- 
vities on the department(s). Based on this informa- 
tion, the Assistant Vice Chancellor - Staff Person- 
nel makes the decision on the need for convening 
the Task Force. 
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4. Maintenance of Essential and Desired Services 

In the event of a disruption and/or withholding of 
services by employees, the UCLA Administration 
will attempt to maintain all essential services and, 
to the fullest extent possible, those services nor- 
mally desired. To ensure this, the Task Force will 
make recommendations through appropriate ad- 
ministrative units for appropriate action. The Task 
Force will specifically consider the following major 
areas: 

A. Facilities - to maintain facilities and related es- 
sential services 

B. Hospital Administration - to ensure patient safe- 
ty 

C. Police Department - to ensure employee, stu- 
dent, faculty, and public safety 

D. Purchasing Department - to ensure delivery of 
essential matterials to campus 

E. Coordinator of Campus Emergency Plan (Cam- 
pus Fire Marshal) - should any disruption appear 
to represent a potential general campus emer- 
gency 

5. Work Stoppage Task Force Checklist: Operation of 
Department(s) 

To assist the Task Force in systematic implementa- 
tion of effort to maintain essential and desired ser- 
vices, the following operational checklist will be 
utilized. Responsibility for completing the various 
actions required on the checklist will be assigned to 
the Task Force. The Assistant Vice Chancellor - 
Staff Personnel will have responsibility of coordi- 
nating completion of the checklist and reporting 
any problems to the Task Force. 

A. Develop Plan for Operation 

1. Determine the location of work stoppage/ 
strike headquarters. 

2. Determine whether operations will be contin- 
ued, and if so, for how long. 

3. Determine which jobs are essential. 

4. Establish work priorities, and determine how 
to best handle the work backlog after the 
work stoppage to minimize overtime. 
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5. Determine deployment of non-participating 
employees and supervisors: 

a. Continue to employ non-participating em- 
ployees productively. If operations are 
ceased, consider lay off of non-participa- 
ting employees. 

b. Ensure that all non-participating employees 
are kept busy to avoid idleness and reduce 
verbal speculation and rumor. 

c. Since many employees will be working on 
different jobs, safety must be stressed. 

6. Determine whether emergency replacement 
employees will be hired. If so, how will they 
be hired? On temporary status? Retired em- 
ployees? Volunteers? 

7. Determine whether assistance will be request- 
ed from other local public agencies. 

B. Legal Considerations 

1 . Secure authorization from Presidents office 
instructing General Counsel to take all neces- 
sary legal action to prevent or terminate an 
employee work stoppage. 

2. Determine whether a Temporary Restrain- 
ing Order or Preliminary Injunction should be 
obtained. 

3. If restraining order or injunction is obtained, 
notify employees and union leaders of the re- 
quirement to return to work. 

4. Document such notification. 

5. Take proper action to replace and/or termi- 
nate employees participating in work stop- 
page under state and federal law. 

6. Know what the reinstatment rights and re- 
quirements are for replaced employees. 

7. Over-extend yourselves to ensure fair and 
equal treatment for all individuals. 

C. Communications 

1 . Advise all appropriate agencies and offices of 
the work stoppage. 
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2. Provide clear understanding of customary 
duties. 

3. Ensure provable communication of required 
duty to employees. Encourage employees to 
return to work. 

4. See that all employees understand risk of dis- 
ciplinary action. 

5. Ensure that all employees understand the is- 
sues and management's view. 

6. Be certain that all employees understand the 
policy in regard to refusal to provide services. 

7. Review and approve all public and employee 
communications for release by designated 
media spokesperson. 

C Evaluate Union Variables 

1. Finance Resources - ability to support long 
work stoppage, also check eligibility of em- 
ployees participating in work stoppage for 
welfare and food stamps. 

2. Leaders - how strong are they? 

3. Ability to change agency's position by com- 
munity pressure? 

4. Support of other unions. 

5. Be prepared to handle issues such as reprisals 
against participating employees, withdrawal 
of legal actions and layoff of temporary re- 
placements. 

6. Consider withdrawal of union dues checkoff. 
E. Administrative Duties 

1. Maintain a Work Stoppage Log 

a. Document all significant events (time, date, 
place, what happened, who was involved). 

b. Maintain this log as accurately as possible 
and in a confidential manner for possible 
future legal actions. Pictures and/or tape 
recordings are to be referenced in the log. 

2. Communicate, observe, and enforce (through 
law enforcement agencies, if necessary) the 
following: 
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a. People working in or having any business 
with the University have a right to pass 
freely in and out of it. 

b. Pickets must not block a door, passageway, 
driveway, crosswalk, or other entrance or 
exit to any University facility. 

c. Profanity on streets and sidewalks is a vio- 
lation of the law. 

d. University officials and law enforcement 
officers should make every effort to permit 
individuals and vehicles to move in and out 
of the campus in a normal manner. 

e. Union officials or pickets may not physical- 
ly or verbally intimidate, threaten, or co- 
erce people entering or leaving University 
facilities. 

f. Sound trucks should not be permitted to 
be unduly noisy. They must have a permit 
and must keep moving. 

g. If acts of violence or trespassing occur on 
University premises, campus officials 
should file complaints or seek injunctions. 
In cases of violence on one's person, the ag- 
grieved person should sign a warrant for the 
arrest of the person or persons causing such 
violence. 

h. Fighting, assault, battery, violence, threats, 
or intimidation are not permissible under 
the law, nor is the carrying of knives, fire- 
arms, clubs, or other dangerous weapons. 

3. Pay and Benefits 

a. Immediately arrange to pay employees par- 
ticipating in work stoppage any wages 
which are due. 

b. Discontinue the payment of fringe benefits, 
especially insurance and pension premiums, 
on a non-discriminatory basis. 

c. Do not pay vacation pay -or sick leave pay, 

d. Review the files of employees currently 
drawing accident and sickness benefits, 
paying particular attention to the "expect- 
ed" date of return to work for each em- 
ployee so involved. Payments should cease 
on the "expected" date of return to work 
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for each employee so involved. Payments 
should cease on the expected date unless 
additional medical statements verify a con- 
tinuing disability. 

4. Other Administrative Details 

a. Collect all keys, operation manuals, gate 
passes, etc. 

b. Protection against sabotage 

1 . Alternate keys and locks 

2. Guard light switches and temperature 
controls 

3. Arrange for locksmith service 

4. Arrange for window repair 

F. Things to Avoid 

1 . University officials should not do the follow- 
ing: 



a. Offer extra rewards to non-participating 
employees, and make statements that re- 
turning employees who participate in work 
stoppage will not have the same reward. 

b. Attempt to withhold any benefits from 
participating employees once the work 
stoppage has ended and some or all partici- 
pating employees are reinstated. 

c. Threaten employees or those inividuals 
withholding services. 

d. Promise benefits to individuals or groups of 
participating employees in an attempt to 
end the work stoppage or undermine the 
union. 

e. Discharge non-participating employees who 
refuse to take over a participating employ- 
ee's job. 
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"The Commandments" 
for Management Labor Negotiators 



By John F. O'Hara 

After many years and much experience in labor 
negotiations, I came to realize that there were certain 
basic rules that were used by the more successful 
management participants in the process. The Com- 
mandments that follow are an attempt to set forth 
these rules as I have learned them. Some would be ap- 
plicable equally to any of the forms of negotiation in 
which each of us almost daily engages with our em- 
ployers, fellow employees, spouses, children, friends, 
or other associates. Other of these Commandments, 



however, are peculiar to the negotiations that charac- 
terize collective bargaining and result from the many 
and varied pressures that affect those who participate. 

I tried in vain to condense these rules into a form 
of "Ten Commandments"; however, any such desig- 
nation would have been most presumptuous. Besides, 
that title was preempted long ago by the highest of 
authorities. 



THE COMMANDMENTS 



3. 
4. 
5. 



7. 
8. 



Thou shalt choose the bargaining team carefully, 
bi#t there shall be only one spokesperson. 

Thou shalt know well the members of the other 
team. 

Thou shalt anticipate the issues. 

Thou shalt not ask for what you already have. 

Thou shalt say "No" from the beginning to any 
demand to which the ultimate answer is to be 
"No." 

Thou shalt ask early for any important conces- 
sion you hope to obtain. 

Thou shalt not become angry unintentionally. 

Thou shalt not engage in piece-meal negotia- 
tions. 



9. Thou shalt attempt to trade little things for big 
things. 

10. Thou shalt remember that the other fellow's 
face is tender. 

11. Thou shalt keep open all channels of communi- 
cation. 

12. Thou shalt not agree to make a recommendation 
to management unless you know that the deci- 
sion-maker will agree. 

13. Thou shalt attempt to reduce to writing agree- 
ments reached during negotiations. 

14. Thou shalt identify thy final offer and go no 
further. 

1 5. Thou shalt not bluff and get thy bluff called. 
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PART THREE: 
Mediation 



The nature of collective bargaining is adversarial. 
Situations occur where the parties are unable to reach 
agreement. In such instances the services of an out- 
side neutral may be warrented. In most cases, an out- 
side neutral, or mediator, is a person whose function 
is to assist, not supplant, the parties and the process. 

Summoning a mediator is very common in higher 
education collective bargaining. Yet, little has been 
written on how to prepare for mediation or what the 



mediator expects from the parties. Dr. Margaret K. 
Chandler examines mediation from the parties' point 
of view: the demands the process makes on them, the 
benefits they can derive, and actions that will 
make the process productive for them. Mr. Ira B. 
Lobel, Esq. discusses techniques of mediation from 
the mediator's point of view. The paper identifes 
the issues mediators consider when settling dis- 
putes. 
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Dispute Resolution 



Making Effective Use 
of the Mediation Process 



By Marg-#£t %. Chandler 

INTRODUCTION 

The literature on mediation quite expectedly fo- 
cuses on the mediator: his or her skills, talents, trials, 
and tribulations. The parties, union and management, 
are shadowy figures who sought help after a failed 
negotiation. When I mediate, my task totally con- 
cerns working with the parties. Real job satisfaction 
is experienced when the parties reach a settlement. 
The parties clearly are an important part of the pro- 
cess, yet I have been as guilty as any in focusing on 
what the mediator does rather on what the parties do. 
To correct this imbalance, I am going to bring the 
parties into the picture, to treat the mediation pro- 
cess at least in part, from their point of view. 

While collective bargaining and mediation are the 
two most important institutions in our voluntary 
labor relations system, the mediation process is not 
well understood. Unlike fact-finding and interest ar- 
bitration, mediation does not follow set procedures. 
Moreover, the outcome is uncertain. It can be either 
success or failure. Fact-finding always produces a re- 
port, and interest arbitration, an award. There are 
complaints that the process takes too long and, al- 
though the success rate is 65 percent or better, in our 
increasingly risk-averse society, this figure may be 
judged too low. 

Dissatisfied legislators are finding the stronger 
medicine of interest arbitration increasingly attrac- 
tive, although this measure clearly takes the decision- 
making process out of the hands of the parties. Even 
unions, especially the weaker ones, are beginning to 
wonder if free-market collective bargaining, aided by 
mediation, is indeed cost-effective for them. On the 
other hand, our clogged and expensive court system 
has encouraged the use of mediation in other fields, 
such as divorce, community, and environmental is- 
sues. 



Mediation is a useful institution, but if the users 
are to be satisfied, they must be able to understand 
and work with the process. Some aspects of media- 
tion cannot be drastically changed, for instance, the 
time spent in face-to-face interaction. If the parties 
know how to work with a skilled mediator, however, 
the process can become less time-consuming and 
more productive. Effective mediation should work 
itself out of a given job. Repeat customers are not 
learning all that they should from the process. 

THE GOALS OF MEDIATION 

A first step involves understanding the goals of the 
process. Mediation is a supportive institution that 
serves to contain conflict in labor-management rela- 
tions. Free, democratic societies favor voluntarism. 
When labor and management make their own agree- 
ments, they are strongly motivated to enforce them. 
The law requires that they bargain with one another 
in good faith, but although agreement is the goal, 
there is no compulsion to agree* In a small proportion 
of cases (15 to 20 percent) this rather fragile institu- 
tion does not produce agreement, and an impasse is 
declared. If the institution is to be preserved, assist- 
ance must be provided at this point. Ideally, the help 
offered should not change the concept of self-govern- 
ment through collective bargaining. Mediation fulfills 
this requirement. 

Mediation is a tool for unlocking impasses. A med- 
iator is a third party interested in helping those at im- 
passe to reach a settlement. The responsibility still 
rests with the parties. The decision is still theirs. The 
issues of quality and fairness are theirs to determine. 
The final settlement has to have appeal only to the 
extent that neither will reject its terms. Every media- 
tor knows the satisfaction of going home late at night 
after an agreement has been concluded, experiencing 
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the pleasure of seeing formerly divided and bitter 
parties shaking hands and smiling with relief. 

The mediator's role is ambiguous at best. He or 
she serves the public interest in promoting peaceful 
labor relations but does not extend this public poli- 
cy role by encouraging specific terms of agreement. 
In essence, a mediator does whatever is necessary 
to promote agreement in a particular situation. Most 
mediators prefer to think of themselves as activists in 
the process. They do not like the characterization 
that depicts a lackey who serves as a transmission line 
for offers and counteroffers. In truth, the mediator 
has to use good judgment to determine the degree of 
activism appropriate for each case and for the various 
stages of development within a given case. 

Mediation is a flexible process and has available to 
it a large variety of tools. In extreme cases, especially 
when political problems prevail, the parties finally 
have asked me to sit down and write out my recom- 
mendations for a settlement. They then use the re- 
commendation as the basis for moving toward agree- 
ment. At the other extreme there are easy cases 
wherein the parties actually are in agreement, but one 
or both need a facilitator-communicator to help them 
back away from strong positions taken in the heat of 
activity at the bargaining table. 

The mediator does whatever is necessary to pro- 
mote agreement, always working within the confines 
of a code of ethics that serves to protect the privacy 
of the process. The trust and confidence of the par- 
ties is a basic precondition for a successful outcome. 

From the standpoint of the parties, the mediation 
process provides an attractive forum for continuing 
the private character of the bargaining relationship 
that existed before impasse. With the mediator's help, 
the parties still are working toward an agreement that 
they deem acceptable. Fact-finding and interest arbi- 
tration are formal procedures that stress the adver- 
sarial aspects of disputed matters. Mediation provides 
an informal approach actually better suited to resolv- 
ing controversies whose outcome cannot be antici- 
pated; e.g., there are no contractual provisions that 
serve as the basis for measuring the correctness of a 
decision, as in grievance arbitration. Mediation also 
encourages the full exchange of viewpoints and the 
consideration of alternative solutions to issues. The 
process may disclose new aspects or implications of 
problems and thus it has the potential for producing 
better agreements. 
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Succeeding sections will consider various aspects of 
the parties' participation in mediation, beginning with 
the decision regarding the proper time to enter the 
process. 

WHEN SHOULD WE USE MEDIATION? 

The consensus on this matter runs as follows: Do 
n6t be in too much of a hurry, but also do not wait 
too long. 

Some have argued for early mediator involvement 
in troubled negotiations, claiming, among other 
things, that in the early stages the parties could work 
with the mediator to improve their negotiating pro- 
cess and possibly avoid an impasse. Early involve- 
ment, however, makes the mediator something other 
than a mediator. The mediator becomes a participant 
in the negotiations, a consultant of sorts. The use of 
a consultant to assist in negotiations is perfectly ap- 
propriate, but until an impasse is reached, there is no 
role for a mediator. 

An impasse is reached when the parties have stop- 
ped making concessions even though agreement has 
not been realized. Movement toward settlement 
ceases. After several meetings in which no movement 
has taken place, resort to mediation may be advisable. 
This step should be taken only if the parties have de- 
voted time in a number of negotiating sessions to 
sorting out the issues and identifying both sticking 
points and points of agreement. To function effec- 
tively, the mediator needs this information. Parties 
who simply read over the other side's proposal and 
reject it out of hand are not ready for mediation. 

On the other hand, the decision should be made 
before the situation becomes ossified and interest in 
reaching agreement markedly declines. Mediation 
offers a new and different approach, best accepted 
while the parties are still oriented toward settling and 
while the need for third party assistance is strongly 
felt. I have successfully mediated contract disputes 
on the day after the beginning of a strike, but general- 
ly speaking, last minute pressures create a poor en- 
vironment for mediation. 

Electing to go to mediation can be taken as a signal 
that the parties are still willing to make concessions 
and to consider alternative approaches to problems. 
Mediators expect to work, however, with those who 
are unbending and inflexible. Of course, a mediator 
can do nothing for those who are completely 
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unwilling to move. Still, the parties' current mindset 
should not be a determining factor in the decision to 
use the mediation process. Even the most obdurate 
may find a reason to move. 

Parties sometimes resort to mediation as a bargain- 
ing tactic. A party may seek to prolong negotiations 
by participating in a mediation process that it will 
cause to fail. Some parties may enter into negotia- 
tions with the express intent of going to mediation 
so that they can blame the process for an overly 
generous or niggardly settlement. There are always 
those who will seek to use a process for their own 
purposes. However, mediation is designed for and 
used mainly by those who, after serious negotiations, 
have reached an impasse and are seeking aid in un- 
locking it before all momentum is lost. 

WORKING WITH THE MEDIATOR 

What the Mediator Needs from the Parties 

Mediation provides a different and usually more 
effective relationship with a bargaining counterpart. 
The relationship with the mediator is a means to this 
end. Opportunities are created to make moves that 
are difficult in the setting of a failing or hostile rela- 
tionship. 

When I arrived at a mediation site, drenched after 
driving through a terrible rainstorm, one of the par- 
ties rose to greet me, saying, "We've been waiting for 
you to come here and work your magic." The words 
surely lifted my soggy spirits, but unfortunately, 
mediators have no magic. A skilled mediator has at 
his or her command a battery of tools, but for the 
process to be effective, much also depends on the 
ability of the parties to understand and to work with 
it. 

The kind and quality of the information supplied 
to the mediator is critical: 

1 . Issues - most parties expect to provide the details 
of efforts at negotiation to date: a listing of the 
issues that have been tentatively settled and of 
those still unresolved. If an initial joint meeting is 
held, this information is often relayed at that time. 
Copies of the proposals and of any written modifi- 
cations or tentative agreements will be provided. 

2. Rationale - the parties have to be prepared to in- 
vest much more time in the enlightenment of the 
mediator. Questioning is one of the mediator's 



most effective tools. Mediators ask many questions 
designed to elicit an explanation of the significance 
and implications of specific issues and of the rea- 
sons for the stands being taken. Good negotiators 
see that they also benefit from this analytical exer- 
cise and realize the value of having the mediator 
convey their reasoning to the other side. These dis- 
cusions with the mediator also help a chief negotia- 
tor dispose of the inevitable pet issues that have 
been elevated to matters of life and death. 

3. Priorities - the mediator also asks questions aimed 
at gaining some notion of a party's real priorities 
concerning the issues. This information may be im- 
parted indirectly to avoid compromising the posi- 
tion that "all of these items are critical". As soon 
as possible, the mediator wants to determine where 
the parties may be in covert agreement and where 
the real sticking points lie: the issues that have to 
be resolved if a settlement is to be reached. 

4. Possible Concessions - the parties need to provide 
the mediator with some notion of where they may 
consider moving on the unresolved issues. This in- 
formation concerning the degree of elasticity on 
various issues and proposed concessions is given to 
the mediator at various stages in the process. He or 
she holds this information for use when the time is 
right. The parties usually reveal their bottom-line 
positions toward the end of negotiations. In the 
meantime, if they have provided sufficient clues, 
the mediator will be able to make a reasonably 
good estimate. 

With the needed information in hand, the mediator 
prepares to work toward a settlement. The primary 
tools are control of communication, concession- 
making, and language-packaging. 

The parties are provided with: 

1. Controlled Communication - apart from a possible 
joint meeting at the beginning, the parties work 
separately with the mediator who becomes the pri- 
mary channel for communication. The process be- 
comes less intense and more reliable as the parties 
begin to view one another through the eyes of an 
experienced neutral and to hear one another's posi- 
tions as they are understood by that person. In 
some cases this may be the first time that a party 
has heard and comprehended the other side's argu- 
ments. 
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2. Concession Control - the parties gain the ability to 
have potential concessions held in abeyance by the 
mediator until he or she senses a productive 
moment: the other side is ready to receive them 
and reciprocation can be realized. If a party pro- 
poses a concession when its counterpart is not 
ready for it, it may be rejected as "an insult", etc. 
Moreover, the poorly timed concession offer may 
serve to raise the aspirations of the recipient and 
thus reduce the chances of reaching a settlement. 

3. Packaging Aid - the mediator provides aid in put- 
ting together the final package. He or she organ- 
izes the issues into categories. After establishing 
priorities within each one, tradeoffs begin to 
emerge and then possible settlement packages. 
The mediator can hypothesize various versions 
to the two parties separately until he or she ar- 
rives at one that seems to meet the requirements 
of both sides. 

The above discussion implies that the parties must 
enter mediation with some degree of flexibility. Fre- 
quently this does not seem to be the case. Believing 
mistakenly that a settlement was imminent, a party 
may have yielded its last available concession. Man- 
agement may have already put its top wage offer on 
the table. To make matters worse, it may have sought 
to create good will by agreeing to a host of small 
items without getting anything in return. Working 
with the mediator provides an opportunity to restore 
needed flexibility by examining the problems behind 
specific proposals in order to find new solutions or by 
breaking a large issue into several smaller ones that 
can be dealt with separately. 

Stages in the Relationship with the Mediator 

In the initial phases of the relationship, the media- 
tor asks questions and listens. The parties are pro- 
vided with a welcome opportunity to vent frustra- 
tions. At this point, it is not difficult to deal with the 
mediator. An effective mediator, however, has to be 
more than a sympathetic friend. The parties must be 
prepared to be challenged. It is the mediator's job to 
move the parties from their entrenched positions. 

Questions will be aimed at reducing the unrealistic 
expectations so characteristic of those at impasse. 
Parties who focus singlemindedly on their optimum 
goals are reminded that negotiation is a two-way af- 
fair: their real concern is what they can get given the 
constraints imposed by having to deal with the other 
party. The parties can expect the mediator to exert 




pressures for settlement. He or she will stress the 
negative consequences of pursuing the conflict by 
striking or going to fact-finding or interest arbitra- 
tion. Chief negotiators may welcome this aid in bring- 
ing into line some of the more recalcitrant members 
of the bargaining team. 

In working toward a final settlement, the parties 
inevitably will experience some tension in their rela- 
tionship with the mediator. He or she explores with 
the parties ideas that involve modification of pro- 
posals, linking of proposals, proposed concessions and 
package deals, alternative solutions, etc. The parties 
understandably will not be enthralled by many of 
these suggestions, especially those that involve modi- 
fying a committed position on an item. It is tempting 
to reject the mediator's proposals almost immedi- 
ately: "Nothing less than (our committed stand) will 
do"; "Without X, no settlement is possible." Media- 
tors expect some intransigence from parties at im- 
passe, but stone-walling does not serve the negotia- 
tion process well. In any negotiation, it is better to 
ask, "Why?" than to say, "No." A flat "no" cuts off 
the exploration of ideas that the mediator's proposal 
was designed to stimulate - the discovery of the alter- 
nate solution to a tough issue that both parties missed 
and on which both can agree. 

If a party's rejection of a mediator's proposal takes 
place after the exploration process, it has a much 
more constructive function in the negotiation pro- 
cess. The mediator then has an excellent basis for 
conveying to the bargaining counterpart the message 
that a given demand cannot be realized, at least not 
in this round of negotiations. 

If the parties cannot be nudged into agreement 
using the above tools, the mediator can suggest some 
useful tactics. The groups working with a mediator 
should not number more than five. Larger sizes im- 
pede the possibility for compromise. But even in 
groups of five or less, problems develop; e.g., no one 
wants to be the first to move or no one wants to chal- 
lenge an obstructive member. To get the negotiations 
moving, the mediator may suggest a meeting with a 
single representative from each group. It is often 
easier to talk realistically in the absence of an audi- 
ence. Thus, a session of this kind can serve as the 
basis for resolving major barriers to agreement. If all 
goes well, the two representatives may return to their 
respective groups with a proposed settlement in hand. 

In some cases settlement continues to be an elusive 
goal. After three or four stalled sessions, the parties 
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may ask the mediator to suggest a settlement or the 
mediator may inqure about their interest in this tac- 
tic, which is generally reserved for hopeless cases. 
Both parties review the mediator's written proposal 
for a settlement. They usually ask questions about 
the choices made. In most cases they will accept the 
proposal with or without modifications. If a media- 
tor has been questioning, listening, and absorbing 
well, he or she will be able to present a package that 
is reasonably satisfactory to both sides. 

CONCLUSION 

In this chapter, I have attempted to examine 
mediation from the parties' point of view: the de- 



mands it makes on them, the benefits they can derive, 
and the actions that will make the process productive 
for them. Mediation is an amazingly flexible process. 
Parties who understand the process can help to make 
it effective. If the parties use in their own negotia- 
tions the approach employed in mediation, they 
should be able to do most of their negotiating with- 
out help. 
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Mediation in the Resolution 
of Collective Bargaining Disputes 



By Ira B. Lobel* 

This chapter will examine how mediators help the 
parties resolve outstanding issues and bring about a 
settlement. Mediation is an extension of the collective 
bargaining process. Collective bargaining is a process 
where the management and employees negotiate over 
wages, hours, and working conditions. The very 
nature of the process creates conflict. For example, 
employees, speaking through their union representa- 
tives, may want more money than the employer 
wishes to give. The employer, speaking through its 
representatives, has a different view on what consti- 
tutes a fair and just wage. Employees normally want 
unlimited time off; the employer normally wants to 
restrict released time and maintain productive work 
time. Nevertheless, in the majority of cases, manage- 
ment and the union settle a contract amicably, with 
little fuss or fanfare. 

In some instances, however, the parties have diffi- 
culty reaching a settlement. It may be that one party 
does not understand or agree with the other's 
dilemma or position. It may be that either party 
understands the problem but has a serious disagree- 
ment on how best to resolve it. Perhaps the parties 
are not communicating. Failure to reach agreement 
during negotiations can create antagonism and ani- 
mosity in the work environment. In the private sec- 
tor, failure to agree may result ultimately in an em- 
ployee job action, even the closing of a plant. Failure 
to agree can also result in an employer locking out 
employees, using that device as an economic lever to 
force a union to succumb. In the public sector, a 
breakdown of negotiations often leads to fact finding 
or arbitration, where a settlement is imposed on both 
parties. Although the failure to agree may not lead to 
a strike, lockout, or arbitration, an unsettled labor 
dispute will have a detrimental impact on the work 
environment. While parties to collective bargaining 
agree that conflict is endemic to the process, both 



will similarly agree that ultimately, everyone must 
get along. 

In striving to reach a settlement, the parties will 
often seek assistance. One means of assistance is 
through a mediator, a neutral third party brought in- 
to negotiations with the responsibility of helping the 
parties reach settlement. A mediator accomplishes 
this by serving as a go-between, timing a suggestion, 
throwing out a trial balloon, coming up with an inno- 
vative idea, or assisting a chief spokesperson with the 
bargaining committee. A mediator will do whatever 
is necessary within the law to help the parties reach a 
settlement. Mediators lack authority to tell the 
parties what to do; their power is merely that of per- 
suasion. By making sensible comments and proper 
suggestions at the appropriate time, however, the 
mediator can bring closure to negotiations. 

There is nothing magical about the mediation pro- 
cess. We see it in various forms daily. A marriage 
counselor is often a mediator between two spouses. 
Former Secretary of State Alexander Haig used medi- 
ation principles when he shuttled back and forth be- 
tween England and Argentina during the Falkland 
Island crisis. Former Special Envoy to the Middle 
East Philip Habib and Secretary of State George 
Shultz have used mediation principles in Lebanon. It 
is this type of shuttle diplomacy that is used by medi- 
ators in settling collective bargaining disputes - shut- 
tling back and forth between labor and management, 
seeking clarifications and compromises, asking ques- 
tions, and making suggestions until a settlement pack- 
age can be initiated by each party. 

Unlike the Haig or Habib example, the labor medi- 
ator does not have economic or political sanctions to 
use as a tool to encourage labor and management to 
reach settlement; instead, the mediator has limited 
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hardware to get the parties to agree. The mediator 
must rely on the parties' desire to reach an agreement 
(or their fear of being unable to reach an agreement) 
as the principle lever to encourage and cajole the 
parties into taking positions that will ultimately lead 
to a settlement. 

The inexperienced labor relations practitioner may 
envision mediation as a highly structured or clearly 
defined process. In reality, mediation is a fluid, seat- 
of-the-pants type process. Mediators can accomplish 
their goals simply by showing up and allowing the 
parties to claim that a mediator was present. Settle- 
ment is sometimes achieved by talking to one side 
privately for a lengthy period of time. It may be 
achieved by setting artificial deadlines for the collec- 
tive bargaining process. The mediator's approach 
depends on the situation, the parties, the issues, the 
places the timing and most of all, personalities. For 
example, a mediator may use a different approach 
with a group of steelworkers than with university 
professors. The mediator may be more concerned 
about the expiration date for employees in a paper 
mill - where no contract means no work - than about 
a labor dispute involving a newspaper publisher, 
where the parties traditionally negotiate well past the 
contract expiration date. Timing may become more 
of a factor m a seasonal business, such as a resort 
hotol, than in a year round business, such as a coal 
mine. 

Once involved in collective bargaining, the media- 
tor typically does not care what the industry or set- 
ting is. The differences in the collective bargaining 
process are more subtle than substantive. In a 24- 
hour-a-day, three shift operation, a mediator may be 
confronted with unresolved issues regarding schedul- 
ing and weekend work. A mediator is more apt to 
discuss issues of health and safety in an asbestos mine 
than in a high tech manufacturing plant. A mediator 
is more apt to hear about questions of academic free- 
dom in a university than in an automobile plant. 

These differences are minor compared to the simi- 
larities in the mediation process, such as resolving dis- 
putes over wages, hours, insurance, and the like. The 
dynamics of collective bargaining may depend more 
on the personalities of the people involved than on 
the industry or issue. For the mediator, many of the 
underlying dynamics of bargaining situations are simi- 
lar. 
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WHO ARE MEDIATORS AND HOW DO THEY GET 
INVOLVED 

Most mediators are labor relations professionals 
who have a vast amount of experience, either as a 
neutral or a former representative of either manage- 
ment or labor. The availability of mediators and 
mediation services will vary depending on whether 
the employer is in the private or public sector and, 
if public, the legislation of the state involved. 

In the private sector, mediators from the Federal 
Mediation and Conciliation Services (FMCS) are used 
for most mediation activity. Established under the 
National Labor Relations Act of 1947 (the Taft-Hart- 
ley Act), FMCS receives by law a notice of all con- 
tract expirations 30 days before the expiration of the 
collective bargaining agreement. Upon receipt of this 
notice, the mediator may contact the parties and dis- 
cuss the progress of negotiations. During these con- 
versations, either party may request the involvement 
of a mediator. In addition, either party may call the 
mediator and request assistance. 

In the public sector, the availability of mediation 
varies. Jn some states, mediators are appointed, on re- 
quest, by various state administrative agencies. Such 
is the case with the New York State Public Employ- 
ment Relations Board, the Wisconsin Employment 
Relations Commission, ar*2 the Michigan Employ- 
ment Relations Commission, In other locales, ap- 
pointment of a mediator is tied directly to a specific 
date, such as a legislative budget submission date. In 
other states, such as Vermont, Ohio or Illinois, where 
a state administrative agency does not exist, media- 
tors, if needed, are selected on an ad hoc basis by the 
parties. 1 

It is important to emphasize that mediation is a 
voluntary process. Both parties must agree to the in- 
tervention of a mediator. When one side has made a 
formal request for assistance, a mediator will typical- 
ly call the other side and ascertain whether media- 
tion will be acceptable. If it is acceptable, the media- 
tor will schedule a meeting. If it is not, the mediator 
will try to determine why not and will discuss the 
issue with either party. To be effective, the mediator 
must have the cooperation and acceptance of both 
sides. 

WHEN A MEDIATOR GETS INVOLVED 

Nothing is more frustrating for a mediator than to 
be asked to enter negotiations when there are 150 
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issues left on the table and both sides are posturing 
for position. Mediators follow various strategies when 
confronted with the dilemma of too many outstand- 
ing issues. In some instances, the mediator may wade 
through all topics, lumping various categories to- 
gether in an effort to group issues and compromises 
from each side. Although this process can be slow and 
tedious, it is sometimes necessary, when one or both 
sides are new to collective bargaining and literally 
must be taught how to negotiate. In other situations, 
a mediator may follow a more unusual tact. 

In one case, where I knew both sides quite well and 
there was no threat of any work stoppage (the dis- 
pute involved a public sector college system negotia- 
ting in April for the following September), I informed 
both sides in joint session that I would not mediate 
a settlement with 85 issues on the table. In this in- 
stance, there were obviously a large number of throw- 
away items on the table. Each party was posturing. 
Unless either party got rid of the "garbage", I threat- 
ened to pick up and leave until both parties got seri- 
ous. I then requested a proposal from each party that 
reflected the "serious issues" and stated if both par- 
ties were realistic, I'would exchange the proposals. If 
not, I would recess until August. Here, each party 
caucused for several hours and handed over their seri- 
ous issues. Unfortunately, one party kept proposing 
several items that obviously were throwaways. The 
meeting was recessed and the parties admonished not 
to call the mediator until ready to negotiate seriously. 
Several days later, the parties followed the mediator's 
suggestion. Eighty-five issues were narrowed down to 
eight within several hours of negotiations. With eight 
items left, both parties were willing to concentrate 
their efforts on resolving those remaining issues. 

While it is sometimes difficult to deal with an ex- 
traordinarily large number of issues, it can be equally 
frustrating dealing with only one issue, particularly 
where both sides are locked into a firm position. This 
is true when an issue is something one party must 
"win" and the other must "lose", such as a union 
shop or binding arbitration. It is important to under- 
stand that collective bargaining works best when both 
parties feel they have won or lost equally. When it is 
perceived that one party won and the other lost, the 
tendency in future years is for the loser to get even. 

The mediator's function may be to tell one side or 
the other the facts of life. For example, several years 
ago, I was involved in negotiations where the union 
represented 80 members in a unit of 350 employees. 
(Employees had a choice whether or not to join the 



union.) In addition to the small percentage of mem- 
bers, these individuals lacked special skills or other 
power that could afford them additional clout. With 
this limited support and power, the union was not in 
a strong bargaining position. My job as a mediator 
was to convince the union that, in this case, the best 
course of action may be to take whatever the employ- 
er offered. A strike in this situation would not have 
been successful. While the union did not appreciate 
being reminded of its limited power, these comments 
brought about a settlement. 

In another case, the union represented two differ- 
ent units at the same facility. One unit, comprising 
about 250 craftsmen, settled a collective bargaining 
agreement calling for a 7 percent wage increase. The 
other unit, consisting of 25 professional radiological 
technicians, had not yet settled when I became in- 
volved. While the union obviously wanted to obtain 
as much as possible for the radiological technicians, 
who held jobs that would normally pay higher than 
the craftsman, the union was confronted with a 
sticky political sutiation. Specifically, the question 
was whether 25 technicians should receive a higher 
wage increase than 250 craftsmen in the same unit. 
On the other hand, if the technicians got less, they 
would have been upset. The only solution - and man- 
agement had to be persuaded - was to provide the 
technicians only a 7 percent increase. My role as a 
mediator was to convey this proposal to the employ- 
er. The union was unable to offer this proposal for- 
mally across the table (because of possible unfair 
labor practice implications). The mediator convinced 
the company to offer the same wage increase to both 
units and, simultaneously, to factor in different ele- 
ments such as hazardous duty pay. This addition to 
the package offered professional employees more 
money, but not so blatantly as to create a political 
dilemma for the union. In this fashion, both parties 
were satisfied with the final settlement. 

In other situations, the role of the mediator is to 
convince one party of the other's resolve on a parti- 
cular issue. Recently, I was engaged in a university 
where the employer opted to increase the deductible 
for health insurance. The union intimated they would 
accept the concept only if a pool was established 
from the premium savings created from the increase 
in the deductible. Ostensibly, this pool would have 
made the employees whole for any increase in their 
liability. Once I was able to convince the employer 
of the union's resolve on this issue, settlement quick- 
ly followed. 

Hi 
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Depending on the situation, it may be appropriate 
for the mediator to help create a crisis or deadline, 
or avert one by obtaining an extension. It may be ap- 
propriate for the mediator to initiate acceptability for 
a joint study committee, or force the parties to tackle 
the problems head on. It may be appropriate for the 
mediator to sit with the parties in joint session and 
keep tempers below the boiling point, or it may be 
appropriate to allow tempers to flair and meet the 
parties separately in order to assist in resolving settle- 
ment. A mediator's approach will vary, depending on 
the situation. 2 

In summary, the best settlement is one in which 
the parties can agree without the intervention of a 
third party. If it becomes obvious to one party that 
settlement is not possible without third party inter- 
vention, it is important to request the presence of a 
mediator after the throwaway issues are resolved and 
before the parties are so entrenched that further com- 
promise becomes impossible. 

PREPARATION FOR MEDIATION 

Once the parties agree that the time is ripe for a 
mediator's involvement, how does a party prepare for 
mediation. From a mediator's perspective, the answer 
is easy: exactly the same way you would prepare for 
negotiations. Before any negotiations begin, it is im- 
portant for each party to draw up a list of demands. 
This may include language additions, deletions or 
modifications. Several years ago, it would have been 
unusual for an employer to offer initial demands at 
the bargaining table. Today, this is no longer true. 
Such demands may include wage improvements, 
scheduling changes that will improve productivity, ad- 
ditions to health benefits, and the like. 3 If priori- 
tizing and costing of demands is done properly, the 
preparation for both collective bargaining and if 
necessary, mediation should not be overly burden- 
some. 

The process of re-evaluating positions and priorities 
should continue, possibly at a more concentrated 
level, due to the presence of the mediator. The media- 
tor will attempt to force the parties to look closely at 
the implications of various proposals, as well as to 
examine new approaches and compromises. 

NEED FOR COORDINATION IN NEGOTIATIONS 

The entry of a mediator into a dispute and the pre- 
paration for mediation has been briefly discussed. It 
is now important to identify exactly what happens 
once a mediator becomes actively involved. The 



mediator's style and approach will vary widely, de- 
pending on the personality of the mediator, the situ- 
ation and the parties. No two mediators will do exact- 
ly the same thing at the same time. Even the same 
mediator will use different techniques and approaches 
in the same situation. 

During any set of negotiations, there may be 
several other sub-negotiations taking place within the 
various labor and management teams and their con- 
stituencies. Resolution of these sub-negotiations may 
be essential to the ultimate goal of obtaining collec- 
tive bargaining agreement. For example, the union's 
chief negotiator may bargain with both the union 
team and the membership to encourage settlement 
on a smaller amount than initially proposed (or even 
initially deemed the minimum acceptable for settle- 
ment). The employer's chief negotiator will constant- 
ly bargain with the Board, Presidents, Vice Chancel- 
lor, etc., to encourage a more realistic offer that the 
union will accept. Part of a mediator's job is to help 
both chief negotiators in their role as bargainers with 
their own constituents. This maybe accomplished by 
asking probing questions about educational policies, 
making comments about labor relations trends, or 
taking other actions that will encourage both parties 
to reevaluate their positions. Sub-negotiations will 
begin at an early stage in bargaining and will continue 
until agreement is reached. Negotiating teams, espe- 
cially the union, must constantly discuss various bar- 
gaining issues with their constituents and provide ad- 
vice if the final product is to be accepted by those 
people who have a vote in the ratification process. 
This is particularly true in a university where a Board 
of Trustees, a union, and sometimes the legislature all 
have a legal right to reject an agreement that has been 
worked out by the negotiation teams. 4 

A mediator will help both sides with coordination 
by identifying, discussing, and probing questions, 
problems, and issues with both parties. A mediator 
will often use the approach of asking questions to 
identify both the problem and the source of such 
problems. With this method, a mediator can. some- 
times lead the parties to understand the other's per- 
spective and ultimately to find areas of compromise. 
At times, the mediator may press to bring external 
decision-makers to the bargaining table so that people 
involved in the table dialogue better understand the 
source and seriousness of a particular issue. 

CONFIDENTIALITY 

It is important to note that a mediator's private 
conversations are confidential, only to be revealed if 
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the party with whom the conversation was held wants 
the matter revealed. A mediator will carefully guard 
the specifics of these conversations. Ho or she will at- 
tempt to point either party in a specific direction, 
however, as a result of these conversations. For ex- 
ample, if a particular issue is union security and the 
management team has emphasized its belief that no 
current employees should be forced to join a union, 
the mediator may encourage the union to seek other 
approaches to union security that may be acceptable 
to the employer. In this manner, the mediator may be 
able to protect the confidence of the employer, while 
at the same time, obtaining support for a proposal 
that will be acceptable to both parties. 

TIMING 

The parties can engage in collective bargaining over 
a period of several weeks or months before a settle- 
ment is reached. Factors that can affect the time 
needed for negotiations are the number of outstand- 
ing issues, the complexity and seriousness of the is- 
sues, the contract expiration or a deadline date that 
may be affected by business conditions (such as the 
start of school in a university), prior bargaining his- 
tory, whether the contract is a renewal or an initial 
agreement, the sophistication of the parties, and the 
ability and desire of the parties to make the diffi- 
cult decisions that lead to settlement. All of these 
factors will affect the right time for settlement. 5 

During any session, a mediator must be careful to 
time suggestions properly. Often, the mediator will 



first discuss the problems and issues involved, without 
seeking a specific proposal, until either party is in a 
position to consider them positively. For example, 
several years ago, I was assigned to mediate in a state 
college system. For several sessions, little if anything 
was accomplished. It was my perception that the 
negotiator for the employer had to discuss a number 
of pivotal issues with the Chancellor before progress 
could be made. Similarly, the union preferred to wait 
and see what management would offer a union in a 
comparable system. It was apparent that both parties 
desired the presence of a mediator to permit each to 
tread water. During this interim, the mediator was 
successful in setting the stage for agreement by iden- 
tifying possible alternatives and approaches. 

CONCLUSION 

This chapter has discussed the role and techniques 
used by mediators in the settlement of labor disputes. 
One of the fascinating aspects of the collective bar- 
gaining process is that the disputes are between peo- 
ple and groups of people. Because of the various ways 
that people approach problems and problem solving, 
mediators will use different approaches and techni- 
ques. They will offer proposals or make suggestions 
based on their experience in dealing with people in 
various industries or other organizations. While some 
of the approaches and techniques discussed in this 
chapter are common, there is no certainty to a pro- 
cess that involves the attempt to convince individuals 
to modify positions. 
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* The views expressed in this chapter are those of the author and do 
not necessarily reflect those of the Federal Mediation and Concilia* 
tion Service. 

1. There are several important differences in the nature of dispute 
settlement mechanisms between the public and private sectors. In 
the private sector, the strike always looms as a possibility if the 
negotiations breakdown. In the public sector, where the strike is 
often illegal, failure to agree may push the dispute beyond media- 
tion to fact finding, or in some jurisdictions, to arbitration. Fact 
finders make written, non-binding recommendations that will hope- 
fully form the basis for settlement of the dispute. If the parties fail 
to agree, there may be further bargaining, or a legislative hearing, or 
the employer may have the right to impose a settlement, or, in some 
jurisdictions, there may be a right to strike. With arbitration, a neu- 
tral third party is called in to make a written decision that will be- 
come binding on all parties. A decision may also be based on a com- 
promise of the last positions of either party, or may be the final 
offer of either the employer or the union, with no right of the arbi- 
trator to compromise either position. In any event, the actual form 
of the fact finding or arbitration procedure will depend on the en- 
abling legislation in that state. Due to the strike possibility or impos- 
sibility, or the availability of fact finding or arbitrations, the strate- 
gies and techniques used by both the mediator and the parties may 
differ. An employer or union may decide to make their best posi- 



tions known before the strike. In a fact finding or arbitration situa- 
tion, the parties may tend to hold a proposal back so that they can 
give something up during fact finding or arbitration. 

2. One of the major functions that a mediator will perform is to at- 
tempt to get both sides to question the risks of going out on strike 
or the risks of going to the next step in the impasse procedure pro- 
cess - the impact of a fact finding report or the dangers and risks 
involved in an imposed arbitration award. The questioning may be 
more difficult in the public sector because the risks are not as clear. 
But regardless of the sector, the mediator will attempt to raise ques- 
tions about the costs of disagreement, by relating his or her own ex- 
periences and by raising questions about the particular negotiations 
with which he or she is involved to induce the parties to question 
their own positions and moderate their demands or proposals. 

3. After demands are formulated, theii' Impact and cost should be 
analyzed. They should be categorized Isto three kinds: an absolute 
yes, an absolute no, and a maybe. After demands are exchanged at 
the bargaining table, each party should evaluate the others 9 pro- 
posals in the same way. The maybe 's should be prioritized according 
to what is the most important or the least harmful to give. These 
initial priorities should set the stage for negotiations and should be 
constantly re-evaluated and modified. The process also depends 
on the exchanges that take place at the bargaining table and the 
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apparent position and priorities of each party. For example, many 
employers today are seeking to have employees share the cost of 
health insurance. Form some unions, this demand would illicit ab- 
solute no, with both sides understanding that a strike would occur 
if the shared cost was part of the final package. For others, the 
sharing of health insurance would be a maybe, depending on the 
mix of the entire package. The priority of info item may change 
throughout negotiations, depending on the ability of either party 
to force its will on the other. With regard to health insurance, 
the real position of either party may not emerge until the parties 
are close to a settlement. Once prioritization is accomplished, 
the parties should have a good idea of. the economic and non- 
economic impact of all proposals, In a manufacturing plant, employ- 
ees will often calculate to the hundredths of a cent the per-hour 
cost of each percent wage increase and each fringe benefit increase. 
No logical employer will offer a wage increase without knowing the 
cost of that increase. The same is true of health insurance, pension, 
and other economic improvements. In the non -economic areas, 
employer and union alike should evaluate the implications and 
impact of all new language to ensure that the final agreement is 
cogent and well conceived. Mistakes at the bargaining table can be 
extremely costly. 

4. For example, in a university, law and medical professors may have 
different working conditions than other members of the faculty. 
Negotiators from both sides must work to accommodate specialized 
interests. Both parties often engage in a practice of counting votes 



that will ensure ratification of a contract. For example, if the law 
and medical professors comprise a large percentage of the bargain- 
ing unit, their special needs may have to be dealt with to obtain a 
contract that will be ratified. If, on the other hand, they represent 
a comparatively small portion of the unit, both sides may choose 
to neglect their special interests, unless they have a relatively large 
amount of power that is not related to numbers of employees in 
the unit (such as members of leadership or fund raising capabilities). 
Particularly in public sector disputes or in industries that have pub- 
lic boards (such as universities or hospitals), it is crucial that the 
management negotiating team be aware of the goals of other groups 
within the university, the municipality. For example, in a public 
university, the legislature will most likely have the final say on the 
economic increase. The management negotiating team, before of- 
fering a package to the union, must have a good idea of what the 
legislature will ultimately agree to. If they agree on a package that 
the legislature does not pass, they will not only have a serious prob- 
lem with the legislature, but also with the union, which will accuse 
the management of backing away from a tentative agreement 

5. There- are numerous stores of unions and managements who attempt 
to settle contracts several weeks before the contract expires, only to 
have the settlement rejected by the union membership. This may be 
due to the perception that if the parties spend another week nego- 
tiating, there will be more money available. If this mind set is a real- 
istic possibility, it may be a mistake to settle early. 
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PART FOUR: 
The Administration of the Contract 



Successful contract administration requires mutual 
respect, good communication, and adaptable adminis- 
trative structures for managing contractual disputes. 
After negotiating the agreement, living with the labor 
agreement - managing the day to day operations using 
the terms and conditions of the contract - is the lit- 
mus test of a viable collective bargaining relationship. 

There are no set patterns to follow or ready pre- 
scriptions for success. The unforseen dimension of 
the negotiations process often surfaces when the con- 
tract must be administered. Moreover, idiocyncratic 
features of the academic organization contribute to 
the complexity inherent in contract administration. 
For example, territorial jurisdictions of employees 
and their employer have never been clearly defined. 
Also, faculty managers are loathe to call themselves 
managers - especially in relation to departmental 
secretaries or technicians. Dr. Bjork, in his chapter, 
correctly identifies a continuing problem for the man- 
agement practitioner and other executives in the aca- 
demic environment when he observes "current ex- 
pressions of dissatisfaction with the impact of collec- 
tive bargaining on higher education have a substantial 
amount of their root system in vague, naive, and con- 
flicting ideas about who is in charge of or responsible 
for which components of higher education organiza- 
tions." 

One of the principal areas of difficulty for the 
labor relations practitioner is grievance administra- 
tion. Issues concerning the definition of a grievance, 
the deadlines for responses, the proper use of employ- 
ee released time, grievances that do not fit the con- 
tractual definition, whether the meeting held was in- 
deed the informal first step of the procedure, why 
time limits must be abided by, and how to draft a 
technically sound grievance response all occupy a 
great portion of the practitioners time. 

The grievance procedure is, after all, the heart of 
of any labor agreement. Nearly all negotiated agree- 
ments contain such a provision. It is the exclusive 



procedure available to the parties and the individuals 
they represent for resolving disputes over the inter- 
pretation and application of the contract. Negotiated 
grievance procedures generally consist of a number 
of successive steps and set forth time limits for initia- 
ting the steps and obtaining responses. It is common 
in higher education (and in private industry) to nego- 
tiate a grievance procedure that culminates in binding 
arbitration. 

Arbitration is a quasi-level proceeding in which an 
impartial third party renders a final and binding 
award. Many contracts stipulate that the parties select 
an arbitrator from a list supplied by the American Ar- 
bitration Association. Generally, arbitration provi- 
sions prohibit the arbitrator from rendering an award 
that alters or modifies the terms of the labor agree- 
ment. It is not the function of the arbitrator to re- 
write the agreement. While arbitration hearings are 
conducted on a less formal basis than court proceed- 
ings, the union, as the moving party, must demon- 
strate that management has violated the agreement. 
An exception to this standard is in disciplinary mat- 
ters. In such cases, management usually is required to 
show cause for action it has taken and therefore must 
shoulder that burden of proof. 

The first chapter in this section, edited by Mr. 
Jacob Samit, presents guidelines for handling griev- 
ances at the formal level. The paper offers practical 
advice to managers responsible for conducting griev- 
ance meetings. It includes helpful tips on handling 
employee grievances and a grievance investigation 
checklist. 

Mr. Nicholas DiGiovanni, Esq. writes on prepara- 
tions and considerations required for the presentation 
of labor arbitration cases. The chapter is designed for 
the laymen and particularly for those administrators 
charged with representing their institutions in arbitra- 
tion cases. 
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The paper by Mr. Thomas D. Layzell provides in- 
formation on arbitrator selection. His paper includes 
an exploration of arbitrator selection models and lists 
the advantages and disadvantages of the permanent 
umpire model in place at the Illinois State Universi- 
ties and Colleges. Mr. Layzell also identifies questions 
that should be asked before selecting an arbitrator. 

The selection by Dr. David Kuechle highlights ad- 
ministrative problems that can occur on a campus 
wheie academic and non-academic administrators are 
not taking each other's actions into account during 



the contract administration phase. The author pre- 
sents a case study and analyzes it at the conclusion of 
the paper. He offers insight into appropriate manage- 
ment systems that can accommodate the contract ad- 
ministrations process. 

The final selection in this chapter by Dr. Daniel J. 
Julius discusses effective contract administration in 
the academic environment. The responsibilities of 
executive management, middle managers and first line 
supervisors are explored. 
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Guidelines for Handling Grievances 
at the Formal Level 



By Jacob M. Samit 

From management's perspective, the first formal 
grievance meeting should establish a detailed descrip- 
tion of the grounds of the grievance; the proposed 
remedy; the circumstances and conditions that led 
to the grievance; and, most important, the terms of 
the contract the grievant claims have been violated. 
At the first formal level, management should hear the 
grievant's allegations of the facts and collect relevant 
information so that the allegations can be evaluated 
and a written response can be made to the grievant. 

At this time, it is the grievant who must demon- 
strate what specific terms of the contract have been 
violated. Management should not allow itself to be 
responsible for demonstrating the reverse, or for re- 
futing union allegations. When a grievance is brought 
to the attention of campus management, the action 
should be investigated informally. Whether a griev- 
ance is successfully resolved without resort to arbitra- 
tion, or resolved in management's favor in arbitration, 
is often determined by how carefully a grievance is in- 
vestigated. In any event, management should obtain 
as much information as possible before the advent of 
the first formal meeting. A written description of the 
grievance should be required from the grievant before 
the formal meeting, and written confirmation of the 
meeting date and location should be provided. 

INVESTIGATING EMPLOYEE GRIEVANCES 

The following guidelines should be kept in mind 
when investigating grievances. 

1. What is the alleged grievance? Identify the issue. 

2. Get the name and classification of the aggrieved 
employee and the names of other employees who 
may be involved or were present or have know- 
ledge of the situation. Get the date, time, and place 
the problem occurred. 



3. What section(s) of the agreement were violated? 
Are there other contractual provisions which may 
have direct or indirect bearing on this grievance? 

4. Review the history of this grievance: 

© identify what caused the grievance; determine 

• what facts have bearing on the case; 

• obtain, examine, and organize all records and 
documents; and 

• talk to individuals who can shed light on this 
case. 

5. For further review, 

• check previous grievance settlements for possible 
guidance, 

• check the experience of others in similar cases, 
or 

• be aware of prior practices in handling this or re- 
lated problems. 

6. What are realistic so.lution(s) to this grievance? 
Questions to be considered include whether 

• you will be able to explain, and in a logical fash- 
ion, how the solution was arrived at and whether 

• your solution makes sense in light of prior settle- 
ments on related issues. 

While there is no one specific formula for investiga- 
ting (or settling) any given grievance, some general 
propositions are worth remembering. If an 
administrator discovers, during an investigation 
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of a grievance, management-made errors in judgement 
or actions, the situation should be corrected. Manage- 
ment, together with the union, should let employees 
know that individuals who continually process non- 
meritorious grievances could lose the confidence of 
executive management, first-line supervisors, and em- 
ployees. It is also important to be able to draw a dis- 
tinction between a legitimate grievance and a com- 
plaint or employee gripe. Employees may have legiti- 
mate gripes that are not grievances because they are 
not a violation of contractual terms. Often such 
gripes involve disputes between employees, or occur 
in areas where management does not exercise respon- 
sibility effectively. 

To summarize, management should be prepared to 
examine administrative records relevant to the griev- 
ance. This may include the personnel file, payroll re- 
cords, attendance records and the like. 

Management should distinguish between fact and 
opinion. For safety's sake, take nothing at face value. 
Until it has been checked out, it isn't "fact". A griev- 
ance often arises in an emotional situation, giving rise 
to a certain degree of vagueness or paranoia. 

Contact the supervisor (chairperson, dean, etc.) to 
verify the facts. Try to develop an understanding of 
the interpersonal dynamics at work and discover why 
certain evidence is being presented. Ask questions and 
listen carefully to the responses. 

Determine which facts are relevant to the matter 
under discussion. Documenting only relevant and es- 
sential material facts will save time. 

Finally, in investigating a grievance, be aware that 
the non-substantive grievance may be only a symp- 
tom of a more serious labor relations problem. 

QUESTIONS ASKED AT THE FIRST FORMAL 
GRIEVANCE MEETING 

A grievance meeting is not an evidentiary hearing. 
It should be held at a time mutually agreed upon by 
the parties. Before convening a grievance meeting, the 
administrator responsible for conducting the meeting 
should have a copy of the grievance. A grievance form 
should be available, which is designed to provide, for 
the parties simplicity and consistency in processing 
grievances. It should contain the grievant's statement 
of the information below. 

At the first formal meeting, management should 
obtain answers to the following questions: 



1 . What terms of the contract have been violated? 
With regard to each specific allegation of the griev- 
ant, how has the university violated the particular 
term(s) cited? Remember, the contract can be vio- 
lated only by a specific act of an administrator, or 
the omission of a required action. Employees will 
sometimes file grievances because managerial style 
or attitudes disturb them. 

2. Who in the bargaining unit and in management is 
involved in the grievance? 

3. When did the alleged event occur? 

4. What facts led the grievant to believe the cited 
terms had been violated? 

5. What remedy is the grievant seeking? 

6. What precise interpretation is the grievant or the 
union giving to language in the contract and why? 

7. Is the union raising any other allegations or claim- 
ing any other contract violations? Does the union 
have any other evidence to present? The adminis- 
trator should ask these questions at the end of the 
grievance meeting. 

It is worth stressing that management should listen 
carefully and sympathetically, but objectively. Take 
notes on essential information. It is equally important 
to ask questions for clarification or when seeking 
additional information. Keep your questions, and the 
grievant's, focused on specific acts or omissions giving 
rise to the grievance and specific articles of the con- 
tract violated. Do not be drawn into an argument 
about what did or did not occur. 

At the end of all meetings, the administrator 
should indicate that the arguments presented will be 
considered, and a written response forwarded, in ac- 
cordance with requirements of the contract. The ad- 
ministrator should not engage in discussion about his 
or her capacity to settlt ihe grievance. 

It is extremely rare that management will answer 
the grievance at the first formal meeting. Responses 
to the grievant or union should be framed with the 
assistance of Employee Relations personnel or legal 
counsel. 

RESPONDING TO THE GRIEVANCE 

The administrator should forward a written answer 
to the grievance within the contractual time limit a- 
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tion. While there is no one specific model or format 
for a response, in general, the response should be 
brief and should refer to the provision(s) of the con- 
tract alleged violated by the grievant. Grievance pro- 
cedures usually allow for review and correction of 
contractually required procedure, not for a review of 
subjective judgement made by administrators. There- 
fore, lengthy rationales for such judgement do not 
belong in the response. Should the grievant decide to 
file the grievance at the next level, superfluous lang- 
uage or management's "rationale", if put into a prior 
written response, could weaken management's case or 
constrain management from settling the case at a 
future date. 

CONDUCTING A MEETING AT THE SECOND 
FORMAL LEVEL 

Many grievances won't be settled at the first formal 
level. The individual who reviews the case at the 
second level should have made an exhaustive investi- 
gation of the situation and fully documented the 
facts and management's position. If the grievance 
goes to arbitration, the arbitration will give more 
weight to facts than to hearsay or opinion. 

Generally, the administrator conducting this griev- 
ance meeting must verify information obtained at the 
first formal meeting (and relevant information obtain- 
ed while investigating the grievance). The questions 
asked at the first formal meeting are applicable, with 
some modification, to the second formal meeting. As 
in the previous case, the administrator should forward 
a written answer to the grievant within contractual 
time limits. 

The Proposed Remedy 

In most cases, a grievance can be settled at any 
time. Moreover, it is not uncommon for management 
(or a grievant) to propose a settlement different from 
that stated on the grievance from. The proposed 
remedy may provide management with the means to 
resolve alleged claims. In some instances, what is not 
stated on the grievance form may be as important as 
what is alleged. An administrator is obligated, how- 
ever, to explore the proposed remedy if it appears, on 
the surface, that the remedy is somewhat unrelated to 
the terms of the agreement that were allegedly vio- 
lated. (A remedy proposed by management does not 
constitute an admission of guilt for purposes of arbi- 
tration.) Exploring a proposed remedy may also pro- 
vide an administrator greater insight into supervisor 
problems. It is not uncommon for employees griev- 



vances to elucidate other, larger administrative or or- 
ganizational concerns. 

In any event, it is most important to comprehend 
the proposed remedy at the outset of the grievance. 
While it may not be prudent or practicable for man- 
agement to solve a particular grievance, it is essential 
that management fully understand the issue being 
disputed. 

CONVERSATIONAL TONE 

At grievance meetings, management should not be 
defensive, nor should management allow itself to be 
interrogated by the grievant or union. Generally, 
management should not attempt to try the case in the 
course of the grievance meeting. Responses to the 
grievant should be brief, factual, and non-argumenta- 
tive. Remember, this is a grievance meeting, an oppor- 
tunity for the grievant to state his or her grievance 
and be heard. If the grievant tries to put management 
on trial and ask, for example, "Why did the university 
do what it did?", the administrator should advise the 
grievant that the purpose of the meeting is to hear the 
grievance and not to defend the university's actions. 
If the grievant unduly harasses the appropriate ad- 
ministrator, the administrator may terminate the 
meeting. Experience shows, however, that such union 
behavior is not common. 

PROVIDING THE UNION WITH INFORMATION 

The union is entitled to any information that is 
relevant and necessary for the responsible processing 
of the grievance. This does not mean that the union 
is entitled to information that would be burdensome 
or onerous for management to accumulate or prepare. 
All union requests for information from the univer- 
sity should be in writing. 

To use management's time most efficiently, most 
requests for information, documents, and data collec- 
tion should be made or referred through recognized 
channels. Should the grievance be pursued, an admini- 
strator will then contact other appropriate individuals 
when, and if, information is required. 

UNIONS ARE POLITICAL ENTITIES 

Although grievance meetings usually are deemed 
confidential, unions are political entities. Therefore, 
it is not uncommon that information or decisions 
deemed favorable to the union find their way into of- 
ficial union newsletters and the like. 
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Obse;rvers should not be permitted at grievance 
meetings. The appropriate participants should be 
identified in the contract. The parties should agree 
that specific statements made and records used in 
grievance meetings shall be kept confidential. State- 
ments by management to the press or to the public 
about what went on at a grievance meeting are usual- 
ly inappropriate. 

Elected union officers or paid consultants feel 
compelled to demonstrate effectiveness and loyalty 
to the rank and file. Management's best defense 
against erroneous publicity or union propaganda is to 
adhere scrupulously to the written agreements, to 
treat employees equitably, to be consistent in re- 
sponding to the union, and to refrain from reacting 
personally to union tactics. 

CONCLUSIONS 

Grievance procedures give life to the contract. 
Grievance procedures provide employees with a hear- 
ing, they permit systematic channeling and resolution 



of conflict, they allow for enforcement of the con- 
tract, they enhance employee-management communi- 
cation, and, to a great degree, they preclude the 
parties' need for continuous negotiations. Formalized 
grievance mechanisms, however, can also highlight 
management weaknesses. Being accountable for con- 
tractual provisions entails an adjustment on the part 
of administrators who may be used to working in or- 
ganizational environments where "finality" on man- 
agerial issues was not often possible to attain. 

The successful implementation of negotiated griev- 
ance procedures demands that campus managers must 
coordinate their positions. This is essential because a 
lack of coordination can lead to situations where ad- 
ministrators undermine colleagues. Moreover, incon- 
sistency in contract interpretation will antagonize the 
union(s). Administrators should be aware that it isn't 
necessarily bad to have a grievance brought when a 
situation is unclear. In a mature collective bargaining 
relationship, both management and union represen- 
tatives work together to solve contractual disputes. 
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The Preparation 
of Labor Arbitration Cases 



By Nicholas DiGiovanni, jr. 

It is hard to overemphasize the importance of arbi- 
tration in any analysis of labor-management relations. 
First of all, in traditional terms, arbitration usually 
serves as an agreed-upon substitute for the strike. A 
labor union gives up its right to strike during the life 
of the contract in exchange for a binding dispute- 
resolution procedure. Even in the public sector, 
where strikes for the most part remain illegal, con- 
tractual arbitration provides an effective alternative 
to the tension and strife that would be inevitably 
spawned by unresolved disputes arising during the 
life of the contract. 

Second, arbitration serves as an on-going method 
of clarifying the collective bargaining agreement it- 
self, as cases resolve ambiguous clauses and define the 
extent of employee and employer rights. This "flesh- 
ing out" process not only clarifies the existing con- 
tract language but provides critical information to 
both parties when they plan their strategies and 
define their needs for the next round of negotiations. 

Finally, as a forum for individual grievances, arbi- 
tration provides employees with their "day in court", 
a chance to be heard before a neutral judge whenever 
they feel aggrieved by an action of management. As 
such, arbitration can lessen the tensions between em- 
ployees and their employer by requiring both to be 
held accountable to the terms of their contract as in- 
terpreted by a neutral arbitrator. 

Not surprisingly, the U.S. Supreme Court has look- 
ed favorably upon arbitration as an expeditious and 
just method of resolving labor-management disputes. 1 

For those of us who practice labor law and try 
arbitration cases, it is certainly apparent that the in- 
tricacies of arbitration and the subtleties of contract 
interpretation deserve more attention than a single 
chapter can provide. 2 But arbitration is not always 
practiced by lawyers. It is not designed to be an over- 



ly legalistic process and, frequently, the advocates in 
an arbitration hearing will not be attorneys. 

This chapter, then, is designed for the layperson, 
not the lawyer, and particularly for those administra- 
tors charged with representing their institutions in ar- 
bitration cases. By observing a few key guidelines dis- 
cussed herein and by adequately preparing for an ar- 
bitration case, an administrator may be able to en- 
hance his or her presentation at the hearing and effec- 
tively put forth the institution's arguments in a given 
case. 

THRESHHOLD ISSUE: IS THE DISPUTE 
ARBITRABLE? 

Since arbitration is usually the final step of the 
grievance procedure, any preparation for arbitration 
should begin with a look back at the original griev- 
ance and how it was processed through the earlier 
steps. Almost every grievance procedure will delineate 
detailed groundrules on what can be grieved, how a 
grievance is to be filed, what time limits must be fol- 
lowed and how the grievance is to be moved through 
the process to arbitration. Most of the time the par- 
ties have agreed that failure to follow these proce- 
dural requirements will result in termination of the 
process. 

Arbitrators draw their authority only from the 
contractual documents which created them and, con- 
sequently, they are bound to enforce whatever proce- 
dural requirements and limitations on the process the 
parties have agreed to place in the contract. If a griev- 
ance has not been properly processed in accordance 
with contractual provisions, or if the dispute goes be- 
yond the scope of what the parties agreed could be 
arbitrated, the arbitrator may very well be faced with 
a threshold question of whether the case should be 
heard at all. 
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It is very important, then, that administrators 
should first examine the earlier steps of the grievance 
procedure to determine (1) whether the issue is one 
which can be arbitrated and (2) whether there were 
procedural irregularities sufficient to justify dismissal 
of the grievance. 

First of all, the grievance itself should be reviewed 
to determine whether it was a valid grievance under 
the contract i.e. whether the dispute is one which the 
parties contractually agreed could be grieved. For ex- 
ample, many agreements will limit the definition of a 
grievance to only those claims involving alleged viola- 
tions or misinterpretations of the collective bargain- 
ing agreement. 3 Under such a limited definition, the 
grievant must raise an issue based on the interpreta- 
tion of a specific provision of the contract. If the 
grievance instead cited no specific contractual lang- 
uage claimed to have been violated but merely stated 
that management's actions were "unfair," or that it 
was contrary to past practices, a valid argument could 
be made by the administration that the dispute is 
nongrievable to begin with and, thus, non-arbitrable. 
In the faculty sphere, some agreements have specifi- 
cally stated that matters of academic judgment can- 
not be arbitrated. Thus, a dispute over a tenure deci- 
sion under such language could not be submitted to 
an arbitrator for decision. Other agreements may pro- 
vide that the exercise of any specific management 
right cannot be grieved. 4 Some contracts may allow 
certain types of disputes to be grieved but not arbi- 
trated. 

In all of these cases, then, it is important for the 
administration to review the scope of the case. Is the 
dispute one which the parties agreed could be 
grieved? If so, is it one which the parties also agreed 
could be submitted to binding arbitration? If the 
union has not presented an arbitrable matter, the ad- 
ministration has its initial argument for the arbitrator. 

Another frequently raised issue is whether or not 
an otherwise appropriate grievance was timely filed. 
In these cases, the issue raised is clearly grievable, but 
the union has been lax in bringing forth the case. Al- 
most all agreements place certain time restrictions in 
the grievance procedure, requiring a grievance to be 
filed within a certain number of days after the action 
which gave rise to the grievance occurred (or after the 
grievant could reasonably have known about the ac- 
tion). Often such agreements will go on to state that 
if a grievance is not timely filed, it will be forfeited 
automatically. 5 Similarly, time limits are also spelled 
out for processing a grievance from one step to the 
next. Such restrictions are very common and are de- 



signed to promote prompt resolution of problems in 
the workplace. Here, again, administrators should be 
sure that the grievance now being submitted to arbi- 
tration was timely filed in the first instance, and if so, 
whether it was processed through the lower steps in 
accordance with the time limits in the agreement. 

Administrators preparing for arbitration should 
also be sure that the grievance has not expanded in 
scope as it moved through the procedure. Oftentimes, 
as the grievance is heard at various steps, the union 
might add new allegations dealing with the same inci- 
dent. Usually these new allegations, if viewed inde- 
pendently, would have been time-barred. As much as 
possible the grievance that proceeds to arbitration 
should be the grievance that was originally filed at 
step one. If the grievance has inappropriately 
"grown" en route to arbitration, the* administration 
should be prepared to limit the case in arbitration to 
the original complaint. Other procedural defects 
worth reviewing include failure to first pursue infor- 
mal channels of resolution before filing the formal 
r " T evance and the filing of vague grievances which fail 

conform to requirements regarding a statement of 

tfs or specifying contract articles alleged to have 

■:■ violated. 6 

Hopefully, any of these arguments regarding the ar- 
bitrability of the grievance will have been raised in 
management's answers at the earlier grievance steps. 
If they were, the defense will have been properly pre- 
served and the arbitrator will be presented the argu- 
ment as a threshhold issu3 before considering the 
merits of the case. Even if not raised below, these ar- 
guments should still be presented to the arbitrator. 7 

In some instances, administrators may be advised 
that if they are presented with an untimely grievance 
at step one or allegations that might not be grievable, 
they should not process the claim at all and either 
argue the procedural issues before the arbitrator or 
force the issue into the courts. Such an approach, 
however, can be expensive, time-consuming and, in 
fact, counterproductive. It is usually a better idea to 
listen to every grievance submitted and move the case 
through the procedure while reserving in the griev- 
ance answers the right to argue that the matter is non- 
grievable or non-arbitrable. This is true for several rea- 
sons. 

First, the grievance procedure first and foremost 
presents the opportunity for the union and the ag- 
grieved employees to tell management how and why 
they have been injured by an administrative action. 
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Regardless of the procedural technicalities, giving the 
grievants a full opportunity to be heard may lead to 
an informal resolution of the issue without prejudic- 
ing management's position on the merits of the 
charge. 

Second, despite what may appear to be sound pro- 
cedural arguments, there is always the chance that an 
arbitrator will nevertheless interpret the case as one 
which is ripe for arbitration on the merits. In such 
cases, if grievance meetings are not held, the adminis- 
tration may find itself in the middle of an arbitration 
case without the benefit of clearly understanding the 
union's position or the facts which led up to the 
grievance. The grievance meeting, then, serves as an 
excellent opportunity for management to ask ques- 
tions of the grievants regarding what they consider 
the facts to be, how they see the contract being 
violated and their theories on the case. A properly- 
handled grievance meeting should give the administra- 
tion a complete outline of the union's position and 
preclude surprises at arbitration. 8 

Third, there is no penalty to management in hear- 
ing the merits of the grievance at the early steps. As 
long as the procedural issues are specifically preser- 
ved, the administration can still argue to the arbitra- 
tor that the merits of the case should not be heard. It 
may succeed on this procedural argument. If the case 
is heard in its entr iy, however, the administration 
may also succeed on the m? its of the Claim. It thus 
has two opportunities to win the case instead of one. 
If the administration loses on both counts and de- 
cides a court appeal is appropriate, it still has pre- 
served its argument for the court that the arbitrator 
exec Jed his authority in hearing the case in the first 
instance. 9 

PROCESSING THE CASE TO ARBITRATION: 
SELECTION OF THE ARBITRATOR 

One of the most important steps in the grievance 
and arbitration process is the selection of the impar- 
tial arbitrator. Arbitrators, like judges, come with a 
wide variety of backgrounds, attitudes, styles and re- 
cords. Unlike pursuing cases in court, however, the 
parties have a much greater role in choosing the indi- 
v^ual who will judge the matter. To the extent possi- 
ble, a great amount of care should be taken to try to 
& : >ct an arbitrator tailored to deal with the particular 
case at hand. 

There are, of course, a number of situations in 
which the selection of the arbitrator is not within the 
control of the parties. In some publse sector scenar- 
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ios, the state labor relations board serves as the sta- 
tutory arbitrator in dl cases 1 0 or is at least authori- 
zed to hear, upon proper petition, cases dealing with 
violations of collective bargaining agreements. 11 In 
other cases, the parties have agreed to name a perm- 
anent arbitrator or a small panel of arbitrators who 
are chosen to hear all grievances under the collective 
bargaining agreement. 

However, in the vast majority of cases, the parties 
are directed to the lists of professional arbitrators of- 
fered by the American Arbitration Association, 
Federal Mediation and Conciliation Service or certain 
state mediation and arbitration agencies. In these situ- 
ations, the normal procedure is for each side to re- 
ceive a prepared list of arbitrators from the agency. 
The parties are directed to cross off all unacceptable 
names and prioritize the remaining arbitrators on the 
list. The lists are then independently returned to the 
agency and the most acceptable match is selected as 
the arbitrator. In cases where there is no match, ad- 
ditional lists are sent to the parties and the process is 
repeated. Ultimate failure to find a match can result 
in agency appointment of an arbitrator. 12 

In evaluating these lists, both sides are usually as- 
sisted by a brief biographical sketch provided by the 
agency on each arbitrator. The American Arbitration 
Association, for example, provides in the sketch some 
detail on the types of industries in which the arbitra- 
tor has worked. However, there are other sources of 
information on arbitrators. Sample awards previously 
written by the arbitrator can often be obtained 
through the appointing agency. Various personnel 
and labor law publications will print arbitrators' 
awards on a regular basis. 13 Advice can be obtained 
from other administrators in unionized settings or 
from specialized labor counsel. 

Whatever sources of information are used, adminis- 
trators should be trying to make some informed as- 
sessments as to how a given arbitrator will handle the 
particular grievance at hand. For example, some arbi- 
trators have established solid records of being expert 
in interpreting ambiguous or difficult contract lang- 
uage. They may be good choices for grievances which 
involve such knotty contract interpretation, but 
might not be good chokes for a discipline or dis- 
charge case. On the other hand, some arbitrators have 
established themselves as being particularly suppor- 
tive of management disciplinary decisions and should 
be good choices for such cases. 

The background of an arbitrator may be very im- 
portant. Fot example, a case involving the intricacies 
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of the institution's budget process and legislative ap- 
propriation may be inappropriate for an arbitrator 
with no background in public sector work. An arbi- 
trator accustomed to dealing with industrial disputes 
may be a poor selection for a grievance involving the 
delicacies of a tenure decision or an academic free- 
dom case. Obviously, a careful review of prior awards 
might reveal cases similar to the one at hand and the 
arbitrator's general approach to the subject can be 
seen. For example, in a case involving an interpreta- 
tion of a layoff article, it is especially helpful to find 
an arbitrator who has ruled in another case along the 
lines of the administration's position in the instant 
case. In cares involving threshhold issues of procedu- 
ral arbitrability, it is helpful to select an arbitrator 
who has shown in prior cases a willingness to listen to 
such arguments and actually dismiss grievances on 
procedural grounds. Other arbitrators, by contrast, 
may have reputations of doing all they can to avoid 
procedural dismissals. 

It should be noted that there are no absolutes in 
the process of selecting an arbitrator. Like judges, 
arbitrators can be unpredictable, ar*d the most care- 
fully selected arbitrator might still rule against the 
administration in any given case. Obviously, a case 
shaky on its merits or poorly presented will easily be 
lost regardless of the arbitrator. However, the selec- 
tion process is nonetheless important. Over the course 
of many decisions, arbitrators can be expected to 
develop certain philosophies and attitudes that may 
or may not be suited to the given case at hand. The 
time spent in investigating the background and record 
of arbitrators is usually well worth it. 

TRIPARTITE BOARDS 

Many contracts call for a tripartite board of arbi- 
tration consisting of a management representative, a 
union representative and an impartial chairman. 
While the impartial chairman, of course, ends up 
being the key decision-maker, the other panel mem- 
bers can perform important functions and should not 
be lightly regarded. For example, the partisan repre- 
sentatives on the panel can ask questions of witnesses 
during the hearing; can argue the merits of their 
parties' positions during private sessions with the 
arbitrator and can help draft the award itself, being 
particularly sensitive to the consequences of certain 
language on the parties' relationship. Such representa- 
tives, then, should be articulate, knowledgeable indi- 
viduals with an ability to grasp the issues at hand and 
a clear understanding of management's position. They 
should usually not be individuals who will have to 



testify at the hearing, since, among other reasons, as 
part of the neutral panel they should not be in a 
position of judging their own credibility as a witness. 

PREPARING THE CASE 

Procedural Issues 

Once an arbitrator has been selected and a date 
agreed upon, the administration must begin preparing 
for the presentation of its case. The starting point for 
such preparation Aould be a careful outline of the 
issues involved in the case and what basic arguments 
on each issue will be presented by both sides. Such an 
outline, when properly prepared, can provide a blue- 
print for constructing the presentation of the case 
itself and will facilitate a logical and orderly approach 
to the evidence. 

As noted earlier, in examining the grievance as a 
whole, this administration should first sort out any 
issues involving procedure and arbitrability. For ex- 
ample, if the grievance was not filed on time, the ad- 
ministrator should line up all the evidence and argu- 
ments needed to support the institution's claim that 
the case is not arbitrable because the grievance was 
not filed in accordance with contractual procedure. 
This may include copies of the initial grievance indi- 
cating the date filed or, if there is a conflict on the 
dates, preparation of testimony from the step one 
grievance officer which will fix the date of filing. 
Obviously, such a case must also involve evidence 
regarding the date that the event occurred which gave 
rise to the grievance and when the grievant knew or 
should have known about the event. Hopefully, if the 
issue of untimeliness was raised during the grievance 
meetings, the administrator will be aware of the griev- 
ant's position on the subject and will also be able to 
anticipate disputes over the facts. The administrator 
can then prepare to rebut what will likely be the 
union's arguments at the arbitration hearing. 

The more complex issues involving substantive ar- 
bitrability may require the preparation of less evi- 
dence and more argument. However, evidence of bar- 
gaining history might be useful in certain cases to 
sho w mutual intent not to have certain areas be griev- 
able. For example, a proposal by the union during 
negotiations that it could grieve the reasons for laying 
off staff might have been rejected by management 
and did not become part of the agreement. If, in a 
later grievance, the union seeks to attack the merits 
of a decision to layoff staff, the administration can 
use the earlier rejected proposal from the negotiations 
as evidence that the parties did not intend for such 
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use the earlier rejected proposal from the negotiations 
as evidence that the parties did not intend for such 
decisions to be grievable. This can be important evi- 
dence to help convince an arbitrator that the case 
should not be heard. Presentation of evidence on this 
point should include copies of the rejected proposals 
as well as testimony from a member of the adminis- 
tration's bargaining team regarding the intent of the 
parties at the table. 

It may be appropriate in such cases to prepare a 
pre-hearing brief, which outlines arguments in favor 
of not hearing the grievance. This is particularly use- 
ful if the administration is seeking a ruling on the ar- 
bitrability issue first. If it is expected that the case 
nevertheless be heard in its entirety before the ar- 
bitrator makes a ruling on the arbitrability question, 
then the arguments can be summarized in a post-hear- 
ing brief. 

Even if institutions where labor counsel is not ordi- 
narily used for arbitration cases, it may be appropri- 
ate to use counsel on the more significant cases, par- 
ticularly on matters dealing with the preservation of 
managerial prerogatives and limitations on what is ar- 
bitrable. In addition to his or her skill and experience 
in presenting such cases, labor counsel often has ex- 
tensive legal precedent readily available to help con- 
struct a particularly persuasive brief on the issues. 

Defining the Issues 

Aside from threshhold questions of arbitrability, 
the administration should also be prepared to put 
forth what he considers to be the issues in the case. 
Almost all arbitrators will begin hearings with a re- 
quest from the parties for a stipulated issue for deter- 
mination. Sometimes this is easily agreed-upon. For 
example, in a discharge case, the issue may simply be 
"Whether the College had just cause for discharging X 
on June 1?" 

However, in cases involving complex factual pat- 
terns and interwoven contract articles, the issue or is- 
sues may be harder to define. The union may be seek- 
ing a very broad statement of the issue so that it can 
present extensive evidence on matters that might be 
irrelevant to the case or at best peripheral to the real 
issue can be presented. The union may want to follow 
this course in order to tip the equities in its favor by 
presenting a broad picture of administrative unfair- 
ness or bad faith even if technical contract require- 
ments were met by the institution. The administra- 
tion is well-ad vised to keep the issue as narrowly 
framed as possible in most cases. 



For example, in a case involving the distribution of 
overtime, the administration may want to limit the is- 
sue to "whether the College violated Article 10 (Over- 
time) in its distribution of overtime to X employees 
on May 4?" The union, on the other hand, may be 
seeking a wider scope and suggest an issue such as 
"whether the College was fair and equitable in distri- 
buting overtime on May 4 and whether such assign- 
ments were in accordance with past practices in the 
department?" The latter issue brings in a standard of 
"fair and equitable" which may not appear in the 
contract at all. Moreover, the reference to past prac- 
tices might be offered to give the union an argument 
that even if the contractual provisions on overtime 
were technically followed, it differed from the way it 
might have been done in the past. An administration, 
which only agreed in the contract t bitrate alleged 
violations of the agreement, will clea*.*/ want to avoid 
the broader issue offered by the union and instead 
keep the arbitrator's attention focused on the specific 
contract language of Article 10 and whether or not it 
was violated. 

Usually if the union and the administration cannot 
agree on an issue, the arbitrator may reserve the right 
to decide the issue on his own after the briefs are sub- 
mitted. This will give the arbitrator time to analyze 
the contract, the evidence and the grievance and 
reach some conclusion on an appropriate issue. This 
also, however, usually means the rules of evidence 
will be liberally construed and the union will be al- 
lowed to submit evidence in support of its proposed 
issue despite management's objections to relevancy. 

Despite best efforts, an arbitrator may adopt a 
broader view of the case than management may pre- 
fer. Consequently, it is always a good idea for the ad- 
ministration to be prepared to litigate the case not 
only under its own proposed issue but also under the 
broader anticipated union issue. For example, the ad- 
ministration arguing that the merits of a certain deci- 
sion cannot be challenged in arbitration should never- 
theless consider introducing some evidence to estab- 
lish that its decision was at least not arbitrary while 
still reserving its primary argument that the merits of 
the decision were not arbitrable in any event. This 
way, should the arbitrator decide on the broader is- 
sue in the end, the administration can still win the 
case. An alternative approach is to not present any 
evidence on the broader issue and, if the case is lost, 
plan an appeal to court on the arbitrability question. 
As noted earlier, this only gives the administration 
one way to win the case-by judicial appeal-and is a 
higher risk approach. 
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Discipline and Discharge Cases 

The standard rule in arbitration is that the union, 
as the grieving party, always carries the burden of 
proof. The one exception to this rule is in discipline 
or discharge cases, where management usually must 
prove that it had just cause for its action. 14 

In preparing such cases, the administration should 
focus on several points. First and foremost, the ad- 
ministration should carefully and completely present 
the factual setting which led to the disciplinary ac- 
tion. If a single incident is involved, such as a fight 
on the job or an unauthorized absence, the adminis- 
tration should put forth witnesses who can explain, 
based on first hand knowledge, what happened. At a 
minimum, the administration should completely de- 
lineate the facts which led to the decision to disci- 
pline. An administrator preparing the case should also 
keep in mind that the arbitrator knows nothing about 
the personalities or the operation of the enterprise. 
The administration should not assume that the arbi- 
trator will know facts which are commonly known in 
the department. Thus, in addition to presenting the 
central facts, a proper presentation should include the 
establishment of background information to give the 
arbitrator a complete picture. 

It might also be important to establish why certain 
employee conduct was detrimental to the institution. 
In some cases, such as drinking on the job, the detri- 
mental behavior may be obvious. However, in other 
cases, the harm generated by the conduct of the em- 
ployee might need further emphasis. For example, 
an unauthorized absence by a boiler operator may re- 
sult in added work and inconvenience for fellow em- 
ployees or supervisors as well as a potential danger in 
leaving a boiler unattended. An incident of sexual 
harassment of a student by an employee might lead 
or may have led to a lawsuit against the college or jeo- 
pardized a federal grant. In short, the arbitrator 
should be told why the conduct of the employee was 
detrimental to the institution. If a particular work 
rule or performance standard was violated by an em- 
ployee, the administration should clearly establish 
that the employee had adequate knowledge of the 
rule or standard. Employee ignorance of what was ex- 
pected of him or what rules had to be followed is a 
common union argument in such cases. 15 

In cases where the discipline or discharge came not 
as a result of a single incident but after a series of 
events, a complete record must be established. For 
example, a clerical employee might have been dis- 



charged for excessive absenteeism. In such a case, all 
incidents of absenteeism, as demonstrated by time 
cards, other records or testimony, should be evidence 
at the hearing. Similarly, any and all prior counselings 
or warnings or other disciplinary actions should be 
established. An arbitrator should be shown that pro- 
gressive discipline was followed and that discharge 
only came after less severe forms of discipline had 
been tried and failed. 16 

Since consistency in treatment is an important fac- 
tor in discipline and discharge cases, it is often a good 
idea to present an exhibit listing other employees 
who have been disciplined or discharged for the same 
offenses in the past. Alternatively, testimony can be 
developed from supervisors describing past disciplin- 
ary actions on other employees. Again, if the adminis- 
tration can show that similar records of infraction 
produce similar impositions of discipline, it will have 
gong a long way toward establishing the reasonable- 
ness of its actions and just cause for the discipline. 
Other factors looked at by arbitrators for which the 
administration should be prepared include whether 
there has been a lax enforcement of the rules; the 
length of service the employee has; his general work 
record; post-discharge conduct; and whether there 
was procedural due process given to the employee, in- 
cluding the thoroughness of the investigation into the 
incident leading to discipline. 

Contract Interpretation Cases 

In non-discipline cases, the burden of proof might 
not be on the administration, but the preparation 
should be no less extensive. Once again, it is impor- 
tant to prepare a presentation of the facts by wit- 
nesses and documentary evidence. If, for example, 
the grievance involves claims of excessive workloads, 
management should be ready with evidence on exact- 
ly what type of assignments were made and under 
what circumstances. Never rely on the union to pre- 
sent the facts, even if it has the burden of proof, since 
the union's preparation and presentation may be in- 
accurate or purposely sketchy. 

Frequently, arbitrations involving contract inter- 
pretation involve language in the agreement which is 
ambiguous. The union may claim the contract says 
one thing, the administration another. For example, 
an agreement may specify that seniority should be 
followed in layoff situations, but it may be unclear as 
to whether seniority is to be defined as seniority in a 
particular classification or seniority from initial em- 
ployment. Or there may be conflicting views on 



112 



ERLC 



12 



D 



whether the ssreement means overall seniority with 
the Institution or seniority in a particular department. 

In ihesz md other situations, the arbitrator will 
search for the proper interpretation of the language. 
The arbitrator will ordinarily look at different factors 
to reach this judgment. For example, the past prac- 
tice of the parties in interpretating the language is 
very important and maybe given considerable weight 
by the arbitrator. In the case of how seniority is 
defined, the arbitrator will be particularly impressed 
with evidence that the parties have interpreted the 
term seniority to mean service from initial employ- 
ment with the institution. Consequently, in preparing 
a case involving ambiguous contract language a 
thorough investigation should be rziidertaken to deter- 
mine whether the language has ever been utilized in 
the past and if so, how it was interpreted. Union 
awareness of and acquiescence in these past interpre- 
tations is similarly important. 17 

If the particular clause in question has never been 
utilized before, perhaps the past practice of inter- 
preting analogous language can be persuasive. If, for 
example, seniority has never been interpreted in a 
layoff situation, it may have been interpreted in a 
promotional situation or in determining priority 
rights to overtime. The contract should be reviewed 
as a whole for other clauses, and past interpretations 
given to those clauses, that may help in interpreting 
the disputed language. 

The bargaining history can also be important. 
Much as legislative history is analyzed by courts in 
interpreting statutes, the bargaining history surround- 
ing a certain piece of contract language can be of 
enormous significance in deciding what the parties in- 
tended when they drafted that portion of the agree- 
ment. The arbitrator's job in interpreting ambiguous 
language is to try to approximate the parties' true 
intent. Evidence of how the language came into exist- 
ence provides direct clues toward ascertaining this in- 
tent. For instance, in the earlier example over how 
seniority is to be defined, evidence might include 
union proposals during bargaining for specific defini- 
tions of seniority that were rejected by the adminis- 
tration and not included in the final draft. This pro- 
vides some proof that the rejected union definitions 
do not reflect the parties' intent. Arbitrators are 
loathe to give a party in arbitration what that party 
could not obtain in negotiations. 1 8 

Proposals for standards of review in the contract 
can be very important. For example, a union might 



have proposed that employees could not be laid off 
except for just cause. In a case involving layoffs a 
year later, the union may argue to an arbitrator that 
there is an implied standard of just cause in the con- 
tract. In addition to other arguments it can make in 
opposition to such assertions, the administration may 
place in evidence the early union proposal on just 
cause for layoffs, demonstrate that the proposal was 
ultimately rejected and successfully argue that the 
parties consequently did not intend for a just cause 
standard to apply to layoff decisions. Certainly, in ad- 
dition to or in place of documented proposals, the ad- 
ministration should put on the stand witnesses who 
were direct participants in the negotiations to testify 
as to what the debate over a particular contract arti- 
cle encompassed. Minutes from negotiating sessions 
can also be good evidence in re creating what happen- 
ed at the table. Further preparation to help interpret 
ambiguous language includes a review of any corre- 
spondence with the union indicating an understand- 
ing as to the meaning or interpretation of a clause; 
prior awards involving the same or similar language 
from other arbitrators; review of the contract as a 
whole to interpret the meaning of a specific clause; 
the "industry practice" on a certain issue which, by 
their silence, the parties may have been assumed to 
have adopted. 

PREPARING WITNESSES AND EXHIBITS 

An administrator preparing for arbitration must 
consider who should testify at the hearing. While ar- 
bitration is a less formal adjudicatory process than a 
court proceeding, it is nevertheless something more 
than a round table discussion. Cases are presented 
through witnesses and exhibits and they are develop- 
ed through a question and answer format with an op- 
portunity for cross-examination. 

In deciding who should testify* an initial considera- 
tion must be who has the information and back- 
ground needed to establish the administration's case. 
Those with the most direct knowledge of the facts de- 
serve first consideration since their knowledge is 
based on first-hand experience, not hearsay. Witnesses 
who testify to facts based on what others have told 
them will not be effective witnesses for the most part 
and their testimony will be immediately subject to 
objection as hearsay. For example, in a typical dis- 
charge case, the first or second line supervisors will 
ordinarily be the best witnesses since they can testify 
directly as to what happened and what the employee 
did. A personnel director in such a case would not be 
a good witness with respect to the employee's 



127 



113 



conduct since he may have received the information 
second or third hand. The personnel director may, 
however, be an important witness to establish how 
the institution consistently handles reports of such 
conduct or to present the grievant's past work record 
and service. 

Witnesses should be prepared to essentially "tell a 
story" in an orderly fashion, guided by effective ques- 
tioning by the administration's representative at the 
hearing. While a long, rambling monologue by wit- 
nesses as to what happend is not a good idea, neither 
is a completely memorized script. Arbitrators listen 
for truth and candor in witnesses, and while they ex- 
pect that witnesses on both sides are coached, they 
find more credible the testimony of a witness who 
does not perform like a robot. Consequently, ques- 
tions to witnesses should be reviewed carefully with 
an eye toward establishing all basic points necessary 
to win the case. The type of response to each ques- 
tion should be reviewed and, on a few selected ques- 
tions, and might even be memorized due to the sig- 
nificance of the inquiry. But witnesses in general 
should be allowed to relate the story in a style and in 
language that is comfortable to them. 

Witnesses should be instructed on a few important 
guidelines on answering questions, both on direct and 
on cross-examination: 

1 . Answer all questions honestly 

2. Only answer the particular question asked; do 
not volunteer information not asked for 

3. Do not be ashamed to say you do not know the 
answer to a question 

4. Do not guess at an answer, particularly on cross- 
examination 

5. Be brief in answering questions on cross-examin- 
ation 

6. If an objection is raised to a question, do not an- 
swer until the arbitrator has ruled on whether 
the question should be answered or not 

7. Try not to refer to notes unless absolutely neces- 
sary 

8. If you do not know the answer to a question, do 
not volunteer other people who might know the 
answer 



9. Do not be sarcastic or hostile toward the union's 
counsel or representatives 

10. If you do not understand a question, ask for a 
clarification. 

Various documentary evidence will usually be 
necessary in most arbitration cases, some of which 
will have to be specially prepared. At a minimum, 
the collective bargaining agreement and all grievance 
correspondence is usually entered into the record as 
joint exhibits. After that, each case will differ. A dis- 
charge case, for example, will usually include any past 
disciplinary records, such as written warnings or sus- 
pensions. Depending on the nature of the case, other 
exhibits may be copies of relevant work rules alleged 
to have been violated by the discharged employee; 
employee evaluations; time cards or similar records ill 
cases where, for example, absenteeism or tardiness is 
in issue; letters of complaint by students, employees 
or the public at large; accident reports and cost 
damages in appropriate cases. 

Other exhibits may have to be specially prepared 
for the hearing. These might include in a discharge 
case lists of other employees disciplined by the insti- 
tution under similar circumstances. In a workload 
case, an analysis of hours worked by each employee 
in a department may be relevant. In a case involving 
job postings or promotions, a summary sheet showing 
the qualifications of candidates for the job, with 
years' service, may be useful. In all cases, administra- 
tors should remember what it is they are trying to 
establish and whether a prepared exhibit will assist in 
making their point. Exhibits should be used only 
when they are necessary to prove the case, can assist 
in establishing an important point or necessary back- 
ground information, or can help the arbitrator get a 
clearer picture of the case as a whole. In cases where 
the exhibit is prepared, the person who prepared the 
exhibit should testify as to how the document was 
put together. It is also a good idea to have the back- 
ground data from which the exhibit was generated 
at least available for inspection in the event there is 
a challenge to the accuracy of the exhibit. 

THE HEARING 

Arbitration hearings can differ dramatically de- 
pending on the nature of the case, the personalities of 
the representatives and the style of the arbitrator. But 
there are certain facets common to most arbitrations 
which are worth keeping in mind. 
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The Issue 

As noted earlier, arbitrators generally like to open 
proceedings with an agreed-upon issue. This will tell 
them precisely what they have to decide. It is there- 
fore a good idea to check with the other side prior to 
the beginning of the hearing to see whether or not an 
issue can be stipulated to by both sides. If this is not 
possible, the administration should be prepared to 
put forth its own suggested issue and defend it to the 
arbitrator at the outset of the hearing. The arbitrator 
may suggest alternatives, decide what the issue is after 
listening to arguments or defer the question until 
after receipt of briefs as part of his general delibera- 
tions on the case. 

Joint Exhibits 

Reaching agreement on joint exhibits can also 
make for a more expeditious hearing. Usually, both 
sides can agree on the introduction of the collective 
bargaining agreement and all grievance correspon- 
dence as joint exhibits. After that, both sides may 
wish to put in exhibits through their own witnesses 
and even though no objections are likely to be made, 
they may prefer to make the documentary evidence 
part of the "story" as the witnesses tell it. However, 
there still may be a place for agreed-upon documents 
that both sides will be relying on, such as a Jocal set 
of work rules or the applications of all individuals for 
a disputed promotion. 

Opening Statements 

After the issues have been defined and any joint 
exhibits entered into the record, the arbitrator will 
ask each side if they wish to make an opening state- 
ment. Except for discipline cases, where management 
carries the burden, the union usually goes first since 
it has brought the grievance and carries the burden of 
proef. 

Oftentimes, after the union has concluded its open- 
ing statement, the arbitrator wDl ask the management 
representative whether he or she wishes to make an 
opening statement or wait until the union has finish- 
ed presenting its case. WhDe practitioners may differ 
on the subject, it is usually a sound approach to make 
a brief opening statement at the outset. The arbitra- 
tor, who knows nothing about the case coming in, 
usually will appreciate hearing each side*s general 
position and theory of the case in the beginning. This 
way, as the evidence unfolds, he or she will be able to 
recognize its significance or more readily understand 



where the dispute is between the parties. Moreover, 
the opening statement, from the administration's per- 
spective, can serve as a signal to the arbitrator that he 
or she should not become too swayed by the selected 
facts being put forth by the union. 

The opening statement should not be a long- 
winded treatise on the case nor a detailed recitation 
of the facts. A brief sketch of the facts coupled with 
a succinct statement of position is not only sufficient 
but will be appreciated by the arbitrator, vdjp will be 
waiting for the witnesses to present the "fasts", not 
the representative. Such brevity is also totally sen- 
sible since either party should prevent string away 
every detail of the presentation to the other side at 
the outset of the hearing. 

Presentation of the Case 

Both parties will have the opportunity to present 
their version of the case through their witnesses and 
exhibits. Each side is entitled to cross-examine the 
other side's witnesses. As noted earlier, the key to an 
effective presentation is to put forth all relevant facts 
needed to win the case in an intelligible, orderly 
fashion. Do not clog the record with irrelevant facts 
or interesting sidelights since these detract from the 
important evidence and may cause the arbitrator to 
lose focus on essential positions. 

Further, the administration should not try to put 
on his or her case through the union's witnesses nor 
should the administration, as a general rule, engage in 
extensive cross-examination of the other side's wit- 
nesses. Such tactics often backfire and are generally 
ill-advised since the witnesses are not "friendly" and 
can do more damage than good, However, this should 
not preclude a vigorous cross-examination when a 
witness is vague or even lying on the stand. 

Closing the Case 

After each side has presented all of its evidence, 
the arbitrator will generally ask the parties if they 
prefer closing statements or closing briefs or both. 
Many experienced labor attorneys will counsel that 
closing statements are usually a good idea since it 
leaves the arbitrator with a final impression of the 
case right after the evidence has been presented. 
Others will advise that a written brief provides a bet- 
ter opportunity for clarifying the evidence and or- 
ganizing the arguments, and salient points can often 
be forgotten in a closing statement. Of course, there 
is nothing wrong with doing both. Such decisions are 
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often based on the complexity of the case, the late- 
ness of the hour as the hearing is ending, and the 
knowledge of and opportunity for putting a brief to- 
gether. 

Post-Decision 

After the decision is received, the administration, if 
it has lost, should carefully review the award to deter- 
mine whether the arbitrator exceeded his or her 
authority and whether a court appeal is appropriate. 
Counsel should be consulted on this question, since 
many states will have specific time limitations estab- 
lished by law for vacating arbitration awards. Advice 
should also be obtained on the likelihood of success 
of such appeal. 



Finally, the award should also be reviewed for its 
impact on the next round of negotiations and whe- 
ther contract language changes will be needed in 
light of the decision. 

CONCLUDING REMARKS 

In summary, then, the preparation of a labor arbi- 
tration case involves a considerable effort on the part 
of the administration, particularly in those cases 
where legal counsel is not being used. The carefully 
prepared case, however, will ensure a more effective 
presentation and will heighten the prospects for a 
favorable decision. 



ENDNOTES 



1. In 1960, the Supreme Court issued its so-called Trilogy decisions 
which clearly established arbitration as the preferred method of 
resolving grievances. United Steelworkers v. American Manufac- 
turing Co., 363 U.S. 564, 80 S. Ct. 1343, 34 LA 559 (1960); 
United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 
574, 80 S. Ct. 1347, 34 LA 561 (1960); United Steelworkers 
v. Enterprise Wheel & Car Corp., 363 U.S. 593, 80 S. Ct. 1358, 
34 LA 569 (1960). In these and other decisions, the Court 
states that basic questions of contract interpretation and the 
merits of grievances should be made by the arbitrator, and a 
court should not disturb his findings simply because it may 
disagree with his resolution of the dispute. As long as the award 
"draws its essence from the collective bargaining agreement," it 
should be given binding effect. Moreover, while courts can be the 
final judge as to whether or not a dispute is arbitrable in the first 
place, doubts over such questions should be resolved in favor of 
compelling arbitration. 

2. A wealth of material has been written over the years about con- 
tract arbitration, including many books and treatises on the sub- 
ject. Some useful resources include Elkouri, Frank and Elkouri, 
Edna, How Arbitration Works, (Washington: Bureau of National 
Affairs; rev. 1973); Coulson, Robert, Labor Arbifration«What 
You Need to Know, (New York: American Arbitration Associa- 
tion, 1976); Fairweather, Ovtsn,Practice and Procedure in Labor 
Arbitration (Washington: Bureau of National Affairs; 2nd ed. 
1983); Fleming, Robben Wright, The Labor Arbitration Process 
(Urbana, 111: University of Illinois Press, 1965). 

3. For example, the University of Maine Agreement with the Asso- 
ciated Faculties of the University of Maine defines a grievance 
as "an unresolved complaint arising during the period of this 
Agreement between the University and a unit member, a group 
of unit members, or the Association with respect to the interpre- 
tation or application of a specific term of this Agreement." 

4. The collective bargaining pgreement between the University Sys- 
tem of New Hampshire and the Keene State College Education 
Association states: 4; The Arbitration Board shall have no power 
to add to, subtract from, modify or disregard any of the provi- 
sions of this Agreement, nor shall the Arbitration Board substi- 
tute its judgment for that of the College with regard to any 
grievance based upon a challenge of a management right, subject 
to the provisions of this Agreement." 

5. The agreement between the Vermont State Colleges and the VSC 
Faculty Federation, AFT Local 3190 specifically notes, for ex- 



ample, that the "failure of the grievant to comply with the time 
limitations of the grievance steps set forth in this Article shall 
preclude any subsequent filing of the grievance." 

6. For example, in Bryan ONeill v. Vermont State Colleges, 3 
VLRB 100 (1980), the Vermont Labor Relations Board, acting 
as a statutory arbitrator, dismissed a grievance on the grounds 
that the grievant had never given notice to the employer of the 
"specific nature of his complaint" The Board explained: "Here 
we find the grievant failed to submit written notice to the Col- 
lege, sufficient to advise his employer of the essential nature of 
his complaint and relevant fact? supportive of his allegations. . . 
[The Board will] require strict enforcement of the contract lan- 
guage requiring that the nature of the complaint, relevant facts 
and pertinent contract citations be submitted in writing at the 
step one level of the grievance procedure." 3 VLRB at 103 

7. Some arbitrators will rule that even though a union failed to file 
its grievance in a timely fashion, management, by not objecting 
in its grievance answers, waived any argument it may have had 
on this point See, for example, Produce, Inc., 50 LA 453 
(Keefe, 1968) where the arbitrator stated that "the Company 
having entertained the grievance on the merits in the steps of the 
process and having submitted the specific dispute to arbitration 
without reservations, effectively waived the time-limitation of 
the Agreement by its actions and the matter must now be 
deemed arbitrable." 

Preserving arguments on timeliness is certainly a safer route. 
However, other arbitrators have dismissed grievances as being ul- 
timately even if early objection was not specifically made. Pub- 
lishers Association of New York City, 39 LA 379 (Schmertz, 
1962). 

8. Too often, administrative representatives at grievance meetings 
are immediately put on the defensive by a union agent and will 
spend the bulk of the time trying to defend the administration's 
actions. 

Instead, the administrator handling a grievance meeting should 
vigorously pursue questioning of the union and the grievant. For 
example, the administrator should ask which article of the agree- 
ment has been violated and find out what specific clauses of an 
article the union claims have been breached. An academic free- 
dom article, for example, may embrace a variety of rights both 
on and off campus, both within a classroom and elsewhere. A 
grievant should be required to pinpoint precisely which "right" 
has been denied. 
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Second, all of the facts leading up to the grievance should be 
ascertained. The administration should ask for all the facts which 
led the grievant to believe the cited articles have been violated. 

Third, with ambiguous clauses, the administrator should inquire 
as to the union's interpretation of the language and whether that 
view is based on the bargaining history, past practices or simply 
the language itself. If past practice is raised, the administrator 
should insist upon details in order to more fully investigate the 
case. 

Fourth, the union should be asked for the specific remedy being 
sought. 

If the union demands information or documents from the 
administration, the administrator should ask for the request to 
be put in writing and review the reqi'est with counsel before re- 
leasing any data. 

9. While national policy favors arbitration as a dispute-resolution 
procedure, the courts will closely examine awards to make sure 
the arbitrator has not exceeded his or her authority. See, Timken 
Co. v. Local 1123, Steelworkers, 482 F.2d 1012, 83 LRRM 
2814 (6th Cir. 197 3); Monogahela Power Co. v. IBEW, see F.2d 
1196, 91 LRRM 2583 (4th Cir. 1976), where the Court ex- 
plained: 'The powers of an arbitrator are not unlimited. He 
derives his authority from and is bound by the terms of the con- 
tract from which he draws his authority; and while he may of 
course look for guidance from many sources, yet his award is 
legitimate only so long as it draws its essence from the collective 
bargaining agreement.' His function is confined to the interpreta- 
tion and application of the collective bargaining agreement under 
which he acts, and, while he may give his own construction to 
ambiguous language, he is without any authority to disregard or 
modify plain and unambiguous provisions. This is a well-estab- 
lished principle of law; it is, also, specifically so provided in the 
agreement in this case." 

See also Local 670 v. Kerr-McGee Refining Corp. 103 LRRM 
2988 (10th Cir., 1980); Alabama Education Association v. 
Staff Organization, 655 F.2d 607, 108 LRRM 2390 (5th Cir., 
\9Sl);Arco Polymers, Inc. v. OCAW, 517 F. Supp. 681, 107 
LRRM 3200 (W.D. Pa., 1981);/n Re Grievance of Albert 
Brooks, 135 Vt. 563 (Vt. 1977); Milwaukee School District v. 
Teachers Association, 287 N.W. 2d 131, 105 LRRM 2267 (Wise. 
1980). 

10. In Vermont, for example, the Vermont Labor Relations Board 
serves as the statutory arbitrator for all grievances arising under 
collective bargaining agreements for the state college system and 
for other state employees. 3 V.S.A. Sec. 926 

11. Some state laws provide that it is an unfair labor practice to vio- 
late a collective bargaining agreement. In these states, a claim 
that the contract was violated might be brought to the state 
labor board in the vehicle of an unfair labor practice charge. See, 
for example, N.H. Rev. Stat. Ann., 273-A(I) (h) and 00(0; 
Oreg. Rev. Stat., tit. 20, Sec. 672 (l)fe). 



12. Under Rule 12 of the Voluntary Labor Arbitration Rules of the 
American Arbitration Association, the AAA Administrator has 
the power "to make the appointment from other members of 
the Panel without the submission of additional lists." 

13. See, for example, Arbitration in the Schools (New York: Ameri- 
can Arbitration Association) published monthly; Labor Arbitra- 
tion Reports, (Washington, D.C.: Bureau of National Affairs) 
published weekly; Labor Arbitration Awards (Chicago: Com- 
merce Clearing House) published weekly; Summary of Labor Ar- 
bitration Awards (New York: American Arbitration Association) 
published monthly. 

14. As Elkouxi points out "Discharge is recognized to be the ex- 
treme industrial penalty since the employee's job, his seniority, 
and other contractual benefits, and his reputation is at stake. 
Because of the seriousness of this penalty, the burden is general- 
ly held to be on the employer to prove guilt of wrongdoing, and 
probably always so where the agreement requires 'just cause" 
for discharge." Elkouri, supra, pi. 621. 

15. One arbitrator has explained the importance of clear notice of 
rules in the following manner: "Just cause requires that employ- 
ees be informed of a rule, infraction of which may result in sus- 
pension or discharge, unless conduct is so clearly wrong that 
specific reference is not necessary." Lockfieed Aircraft Co., 28 
LA 829, 831 (Hepburn, 1957). 

See also, Phillips Petroleum Co., 47 LA 372, 374 (Caraway, 
1966) where the company was required to establish that the 
employee had actual knowledge of the rule he was charged with 
violating. 

16. The principle of progressive discipline is well -established in arbi- 
tration law. Except for serious offenses for which summary dis- 
charge is warranted, most arbitrators expect management to em- 
ploy corrective discipline, utilizing lesser forms of discipline first 
and then increasing the penalty for further violations. 

17. In examining past practices, arbitrators will especially look for 
mutuality of intent as an important factor. Unilateral interpreta- 
tions of a contract clause will not bind the other side, but an 
active or passive acquiescence in an interpretation will go far in 
establishing a binding practice. 

Arbitrators will also consider how well established the practice 
is, how many time? it has been used and over what period. A 
single incident will usually not establish a binding practice. 

18. Arbitrator Edgar A. Jones has stated: "If the (contract propo- 
sal] gets caught up in a grievance, the party who proffers the 
language will have to bear the burden of demonstrating in a later 
arbitration proceeding that its omission ought not to be given its 
normal significance. Normally, of course, the plain inference of 
the omission is that the intent to reject prevailed over the intent 
to include." Progress Bulletin Publishing, 457 LA 1075, 1077 
(1966). 
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Arbitration Scicction 



By Thomas D. Layzell 

There may have been a halcyon era, a Camelot, 
when employment disputes in institutions of higher 
education were an aberration, but no more. Employ- 
ment disputes are now a common feature of the 
higher education landscape. 

Whether such conflict is good or bad is beyond the 
scope of this chapter. My purpose is to provide some 
information about an aspect of arbitration that is 
often given only a passing reference in the literature: 
arbitrator selection. 

Who are these people called labor arbitrators? What 
do they do? How are they selected? These are increas- 
ingly important questions for higher education ad- 
ministrators; yet, an understanding of their answers 
requires some knowledge of the arbitration process. 
Arbitration is most commonly associated with dis- 
putes over the meaning of a collective bargaining 
agreement. Considerations of cost, however, have 
focused renewed attention on arbitration as an econo- 
mical alternative to litigation even in settings where 
no collective bargaining relationship exists. 

Arbitration is an ancient institution. One of the 
more well-known stories from the Bible is that of 
King Solomon's arbitration of a dispute by two 
women over the parentage of a child. Thomas Hob- 
bes, in The Elements of Law, published in 1640, as- 
serted that voluntary, binding arbitration is a law of 
nature. George Washington, in his last will and testa- 
ment, created a tri-partite arbitration panel to resolve 
disputes about the meaning of his will. 

The submission of disputes to arbitration may be 
made compulsory by law in some instances but such 
procedures are not the subject of this chapter. This 
chapter will focus on voluntary arbitration proce- 
dures and the selection of arbitrators under such pro- 
cedures. 
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THE VOLUNTARY ARBITRATION PROCESS 

Voluntary arbitration involves an agreement by 
disputants to submit their dispute to one or more 
outside parties and to be bound by the decision of 
those parties. The most common form of arbitra- 
tion of employment disputes arises from a collec- 
tive bargaining relationship and that form has re- 
ceived the most attention in the literature. There 
is nothing inherent in the arbitration process, how- 
ever, that limits its use to settings with collective 
bargaining. Many of the points discussed in this 
chapter ,are equally applicable to settings with no 
collective bargaining. 

The use of arbitration to settle labor disputes has 
shown remarkable growth in the last several years. In 
an article entitled "Profile of a Labor Arbitrator", in 
the June, 1982 edition of The Arbitration Journal 
Professor John Herrick reported that the appoint- 
ments of arbitrators by the Federal Mediation and 
Conciliation Service (FMCS) had grown from 646 in 
1948 to 12,527 in 1978, and appointments of arbi- 
trators by the American Arbitration Association 
(AAA) had grown from 3,230 in 1960 to 17,062 in 
1980. 

There are two general types of labor arbitration: 
(1) interest arbitration and (2) rights arbitration. In- 
terest arbitration involves the submission of a dispute 
over the terms and conditions to be included in a col- 
lective bargaining agreement to an arbitrator for final 
decision. The arbitrator, in effect, creates a contract 
for the parties. Rights arbitration, on the other hand, 
involves the submission of a dispute over the meaning 
of a collective bargaining agreement to an arbitrator 
for final decision. Rights arbitration, also known as 
grievance arbitration, is much more common than in- 
terest arbitration. 
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Voluntary labor arbitration is a judicial proceeding 
presided over by one or more arbitrators who are em- 
powered by the parties to render a final and binding 
decision. This general definition requires further 
examination because it contains some important 
points about the process. First, the parties to the dis- 
pute mutually select the arbitrator. Selection is a mat- 
ter of choice, not chance, a matter of agreement, not 
coercion. Second, the parties agree to be bound by 
the arbitrator's award. If the award is "bad", the dis- 
appointed party generally has no practical recourse 
except to comply with the award. 

In 1960, the United States Supreme Court decided 
three private sector cases that have come to be known 
as the "Steelworkers Trilogy". These cases established 
some principles concerning arbitration that have great 
weight, even in public sector disputes. The Court held 
that agreements to arbitrate should be construed as 
broadly as possible and that doubts should be re- 
solved in favor of coverage. In other words, courts 
should grant an order to proceed to arbitration unless 
the subject matter of the dispute has been clearly and 
expressly excluded from the terms of the valid arbi- 
tration agreement. The Court also held that, in 
reviewing arbitration awards, a court should not 
overrule an arbitrator simply because the court inter- 
prets the agreement differently. The major limitation 
placed on judicial enforcement of an arbitration 
award was that the award must draw its essence from 
the agreement. The principles enunciated in the 
"Steelworkers Trilogy" established a strong judicial 
presumption in favor of enforcement of arbitration 
agreements and arbitration awards. 

Arbitration is, in effect, a private judicial system in 
which the parties select their own judges and set their 
own rules of procedure. While, in a given case, a parti- 
cular law or court ruling may impose some limits on 
the power of an arbitrator to issue an award, the arbi- 
trator's power is generally limited only by the terms 
of the agreement of the parties who submitted the 
dispute to arbitration. The arbitrator could, unless ex- 
pressly prohibited from doing so, reinstate an em- 
ployee who has been dismissed, make an award of 
back pay, award a promotion, or establish a work 
practice. In short, arbitration is a serious business and 
the arbitrator is a person of great power. Neither the 
process nor the selection of an arbitrator should be 
taken lightly. 

Commentators have noted the following advan- 
tages of the arbitration process as a model of dispute 
resolution: 



• it is more economical than strikes or litigation; 

o it is more responsive to the needs of the parties; 

o it affords a timely hearing by a neutral who has 
experience or special knowledge in the area of 
dispute; 

o it is an informal process; and 

• because it is a voluntary process any award by 
the arbitrator will normally be promptly en- 
forced. 

While these are real benefits of the arbitration pro- 
cess, the parties can easily prevent their realization. 
They can delay the hearing, make it legalistic rather 
than informal, and refuse to comply with an arbitra- 
tor's award, thus forcing the other party to seek com- 
pliance in court. 

Arbitration proceedings are generally commenced 
by a submission or a demand. A submission is an 
agreement by the parties to arbitrate disputed issues. 
The submission agreement will describe the dispute 
and will either iiame the arbitrator or describe the 
selection process- The agreement may also limit the 
arbitrator's jurisdiction m\d prescribe hearing proce- 
dures. A dem^rttf, >>• the other hand, is a notice by 
one party that A titration clause in the parties' 
collective bargaiid&£ contract is being implemented. 
Even if a demand is issued, the parties can still make 
a joint submission but, unless the parties otherwise 
agree, the contractual provisions will govern the con- 
tent of the submission agreement. 

OTHER DISPUTE RESOLUTION PROCEDURES 

It is in order at this point to briefly discuss some 
other types of dispute resolution procedures to pro- 
vide further definition of the voluntary arbitration 
process. The most common of these other procedures 
are: (1) compulsory arbitration; (2) advisory arbitra- 
tion; (3) mediation; (4) med/arb; and (5) fact finding. 

Compulsory arbitration is imposed upon the par- 
ties. It is usually a matter of law or regulation and is 
most commonly used in cases involving public wel- 
fare, such as disputes involving public transportation 
or police and fire fighters. 

Advisory arbitration may be either a matter of iaw 
or regulation or a matter of agreement of the parties. 
Advisory arbitration h different from binding 
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arbitration in that the arbitrator's award is only a 
recommendation. It is sometimes provided that the 
arbitrator's award will be binding unless it is accepted 
or rejected within a specified period of time. 

Mediation involves a mediator, a third party selec- 
ted by the parties or appointed by an outside agency, 
who discusses possible settlements with the parties, 
both individually and as a group. A skillful mediator 
can often, through a combination of persuasion, 
cajolery, and coercion, bring the parties to a settle- 
ment of their dispute. 

Med/arb, as the name implies, is a combination of 
mediation and arbitration. An arbitrator will be selec- 
ted by the parties to hear their dispute in a med/arb 
proceeding, but the arbitrator will first attempt to 
mediate the dispute and will arbitrate only if media- 
tion fails. The advantage of the med/arb process is 
that, if the mediation aspect is successful, the parties 
will avoid the issuance of a decision that could serve 
as a precedent for other disputes. 

A fact finder is a third party neutral empowered 
by the parties or by an external agency to investigate 
the circumstances of a dispute, make findings of fact, 
and propose a resolution that is not binding on the 
parties. It is not unusual for a fact finder to be re- 
quired, by law or agreement, to publicize the findings 
in the hope that the publicity will cause the parties to 
resolve their disputes. 

PROFILE OF A LABOR ARBITRATOR 

I previously mentioned an article entitled "Profile 
of a Labor Arbitrator", which appeared in the June, 
1982 edition of The Arbitration Journal The article 
updated a study published by The National Academy 
of Arbitrators in 1961 on the characteristics of arbi- 
trators who handle labor disputes. The article pror 
vides an answer to the question: "Who are these 
people called labor arbitrators?" The article was 
based upon responses to questionnaires sent in the 
Summer of 1980 to all arbitrators on the FMCS 
roster. 

Ths profile that emerged from the study indicated 
that the average labor arbitrator is a 58.7-year-old 
male with more than one college degree and with 
both law and economics as areas of specialization. He 
is more likely than not a part-time arbitrator, and, on 
the average, he will have had 14.2 years of experi- 
ence. There is one chance in three that he will be an 
educator, usually from a college or university, and 
there is another chance in three that he will be a prac- 
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ticing attorney. He will handle about 20.3 cases per 
year and he will divide his cases between the public 
and private sectors. 

ARBITRATOR SELECTION MODELS 

An initial decision confronting parties who wish to 
arbitrate a dispute is the choice of a suitable arbitra- 
tion model. The most common practice is the use of a 
single, temporary arbitrator but other common forms 
are the use of a permanent arbitrator, sometimes 
called an umpire, or the use of a panel of arbitrators. 

The use of a temporary or ad hoc arbitrator is the 
most common arbitration model in the United States. 
In its most common form, the arbitrator is selected 
after a dispute has passed through a grievance proce- 
dure. The arbitrator is named to arbitrate a specific 
dispute or group of disputes, and there is no commit- 
ment to select the arbitrator again. This model per- 
mits the selection in each case of an arbitrator who 
has special qualifications for deciding that particular 
dispute. If the parties are not pleased with the deci- 
sion they can choose someone else in the future. This 
is a more economical method of arbitration than the 
use of a permanent arbitrator on retainer if you have 
or anticipate few arbitrations. 

The temporary/ad hoc model does have some dis- 
advantages. Selection of an arbitrator after a dispute 
has arisen may involve as much difficulty as the dis- 
pute itself, since the parties may use the selection 
process to delay the hearing or to ensure that they get 
an arbitrator who will render a favorable award. The 
arbitrator who is chosen for only one dispute or a 
group of disputes usually will not be familiar with the 
general circumstances of the parties and, thus, may 
require more background information, which may in- 
crease the cost of the arbitration proceedings. In ad- 
dition, the awards may lack consistency when several 
arbitrators render interpretations of the same con- 
tract. 

In the permanent umpire model, an arbitrator or 
group of arbitrators is selected for a specified period 
of time, such as the length of the collective bargaining 
contract, to hear whatever cases arise during the 
period. Permanent umpires may be selected case by 
case or on a rotating basis. Permanent umpires are 
most often used by parties who expect a large num- 
ber of arbitrations. 

The use of a permanent umpire saves time in the 
selection process. Because the neutral and the parties 
become familiar with each other, it results in 
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consistent and predictable decisions, which tend to 
promote a stable relationship #*ul eftCiiUf^jc the reso- 
lution of disputes throu^irn^feU^.. Advance selec- 
tion of a permanent umpire promotes careful con- 
sideration of the arbitrator's qualifications. The per- 
manent umpire's familarity with the circumstances 
and bargaining history of the partis? tfcntf s io reduce 
the amount of time spent hearing disputes and ren- 
dering awards, which, in turn, keeps the overall cost 
of arbitration down. 

The permanent umpire model is not without its 
disadvantages. The difficulty in finding enough mutu- 
ally acceptable arbitrators is one such disadvantage. 
In addition, when an arbitrator is readily available, 
the parties may be too quick to turn to arbitration to 
resolve disputes. Also, they may be required to pay 
the umpire a retainer fee, even if no disputes are sub- 
mitted to arbitration. Finally, the permanent arbitra- 
tor may acquire a bias in favor of one side over time. 

One example of contract language creating a panel 
of permanent arbitrators is found in the faculty col- 
lective bargaining agreement in my own system. A 
similar provision appears in the faculty collective bar- 
gaining agreement of the State University System of 
Florida: 

Representatives of the Board and the Union 
shall meet within 90 days after the execution of 
this Agreement for the purpose of selecting an 
arbitration panel of no more than 15 members. 
Within 14 days after receipt of a notice of intent 
to arbitrate, representatives of the Board and the 
Union shall meet for the purpose of selecting an 
arbitrator from the Panel. Selection shall be by 
mutual agreement or by alternately striking 
names from the Arbitration Panel list until one 
name remains. The right of the first choice to 
strike from the list shall be determined by the 
flip of a coin. If the parties are unable to agree 
to a panel of arbitrators, they shall follow the 
normal American Arbitration Association pro- 
cedure for the selection of an arbitrator. The 
parties may mutually select as the arbitrator an 
individual who is not a member of the Arbitra- 
tion Panel. 

In selecting arbitrators to serve on our panel, we 
looked for arbitrators in surrounding states who were 
familiar with higher education. There are currently 
six arbitrators on our panel. The arbitrators selected 
for the panel have all had extensive higher education 
experience as faculty members or administrators. The 



arbitrators are paid on a per diem basis for any arbi- 
trations they are selected to hear. To date, we have 
been able to select arbitrators for hearings without 
delay; in most instances only one discussion has been 
required. We feel the panel has served our needs well 
at minimal expense. 

The panel model involves the selection of a board 
(usually three members) to hear all cases arising 
during a specified period of time. All members of the 
board hear all disputes. A common form of this 
model is to have one member of the panel selected by 
the union, one by management, and one neutral selec- 
ted by the union and management members. The neu- 
tral serves as chairperson of the panel and usually 
joins with one of the other members to produce a 
decision. In one variation, the neutral member is 
given the exclusive right and responsibility of making 
the final decision. 

The use of a tri-partite panel gives parties a better 
chance to keep the neutral informed of their real 
positions. In such a model the neutral may get valu- 
able advice and assistance from the partisan members. 
When unanimous, the awards of a tri-partite panel 
tend to be much more acceptable than the awards of 
a single arbitrator. The use of a tri-partite panel, how- 
ever, is more costly than the use of a single arbitrator, 
whether temporary or permanent. It simply will take 
more time to conduct the hearing and render an 
award when three people are involved than when only 
one arbitrator is used. In addition, when a tri-partite 
panel is used, the neutral may be forced to compro- 
mise his or her best judgment to get a majority vote 
when such a vote is required. 

ARBITRATOR SELECTION PROCEDURES 

Most collective bargaining agreements have a clause 
that outlines the procedure to be followed in select- 
ing an arbitrator or providing that the parties will 
abide by the rules of an appointing agency such as 
FMCS or AAA. It is important for drafters of collec- 
tive bargaining agreements to remember that, when 
the agreement provides a selection process, some 
mechanism must be provided to resolve deadlocks be- 
tween the parties over selection of an arbitrator. 

The FMCS and AAA selection procedures are simi- 
lar. They both involve the following steps: 

1. The parties jointly notify the agency of a need for 
an arbitrator. 
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2. The agency sends each party a list of names (usual- 
ly five or seven) with basic biographical informa- 
tion about each arbitrator. 

3. The parties cross off unacceptable names. 

4. The names left are numbered in order of prefer- 
ence. 

5. The lists are returned to the agency, who compares 
them to determine who has the lowest combined 
number and, therefore, is most acceptable to both 
parties. 

6. If the parties cannot decide, a second ret of names 
will be sent upon request, or the agency will make 
the appointment, if the parties so desire. 

7. The agency notifies the individual who has been 
selected and a suitable hearing date is arranged. 

Even if the parties do not use FMCS or AAA, they 
can use a similar selection procedure or they can 
tailor one to their own particular environment or 
needs. 

ARBITRATOR SELECTION CRITERIA 

Because it is a private creation of the parties, there 
is no ideal or model arbitration for all controversies. 
Since arbitrators are given the power to issue final de- 
cisions, which generally are not reviewable by a court, 
their selection should be of utmost concern. There 
has been, however, relatively little research into the 
standards or criteria parties use in selecting arbitrators 
to hear disputes. 

In general, unless required by the parties, an arbi- 
trator need not possess any special educational or 
technical training. Commentators who have consider- 
ed the subject have agreed that the important attri- 
butes to look for in an arbitrator are impartiality, in- 
tegrity, ability and expertise, and acceptability. 

By impartiality, commentators mean the ability to 
hear all of the evidence with an open mind and to 
make a decision based on the arbitrator's own best 
judgment and assessment of tha evidence. The fact 
that an arbitrator may have represented labor or 
management in the past is not necessarily a reflec- 
tion on an arbitrator's impartiality. Arbitrators have 
a duty to disclose to the party all facts that bear on a 
selection process such as a business, a personal or 
financial connection with either party, or an interest 



in a particular result. The arbitrator is not required 
to disqualify himself or herself, but must give the 
parties sufficient information for them to determine 
whether the arbitrator is qualified for their purposes. 
If a party knows of the partiality of an arbitrator and 
fails to object in a timely fashion, the objection may 
be held to have been waived. By acceptability, the 
commentators mean such things as the arbitrator's 
ability to control the hearing and the quality and 
timeliness of the arbitrator's decisions. 

A variety of sources provide information about ar- 
bitrators. When FMCS or AAA are used, the agency 
provides a brief biography of each arbitrator on the 
selection list. In addition, arbitrators on FMCS and 
AAA panels have been investigated before their ac- 
ceptance. If an arbitrator is a member of the National 
Academy of Arbitrators, it is an indication of high 
professional esteem by fellow arbitrators. This is not, 
however, a necessary criterion, since membership in 
the National Academy of Arbitrators is relatively 
limited. Other labor or management representatives 
are good sources of information about potential arbi- 
trators. There are also commercial directories, such as 
the Directory of Arbitrators, published by the Bureau 
of National Affairs (BNA), and The Directory of 
Labor Arbitrators, published by The Labor Relations 
Press. In addition, selected past awards by an arbitra- 
tor may be reviewed in such publications as Labor 
Arbitration Reports, published by BNA, or Labor 
Arbitration Awards, published by Commerce Clearing 
House (CCH). 

If FMCS or AAA is used as a source of arbitrators, 
you can ask for the names of parties previously served 
by the arbitrators for the purpose of getting an evalu- 
ation. You should find out how many times the same 
parties have chosen a particular arbitrator since repeat 
orders are a strong endorsement. 

In checking with other parties who have used parti- 
cular arbitrators, you should contact as many as pos- 
sible of the people who have arbitrated cases before 
the candidate. A recommendation from the loser or a 
criticism from the winner should be given special 
weight. The arbitrator should, however, be judged 
more on the quality of his or her work than on how 
many cases were decided for management or for 
labor. 

Walter E. Baer, in his 1974 book, Labor Arbitra- 
tion Guide, suggests that the following questions be 
asked of parties who have had experience with a po- 
tential arbitrator: 
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1. How soon was the award submitted after the 
closing of the hearing? 

2. What was the issue decided? 

3. Did the arbitrator consider only the relevant 
contractual provisions or was weight given to 
other matters, such as past practices and bargain- 
ing history? 

4. Did the arbitrator follow the concept that 
management rights are residual and that all 
rights and privileges of managing the business 
continue to reside with the employer, except to 
the extent that they have been abridged or 
compromised in the agreement? 

5. How did the arbitrator conduct the hearing? Was 
it informal or legalistic? 

6. Did the arbitrator prefer a transcript and the use 
of a court stenographer or take notes? 

7. Did the arbitrator ask many questions? 

8. In the opinion portion of the award were the ar- 
bitrator's remarks pertinent and on point or ex- 
traneous to the issue? 

9. Were the opinion and award clear and under- 
standable? 

10. What were the charges? Were they considered 
reasonable in light of the length and complexity 
of the hearing? 

The responses to these questions can provide valu- 
able assistance in the selection process. The questions 
may be divided into three categories: questions about 
a potential arbitrator's timeliness and suitability for 
the issue in dispute; questions about the way a poten- 
tial arbitrator is likely to conduct the hearing; and 
questions about the quality of the potential arbitra- 
tor's powers of reasoning and understanding and 
about his or her billing practices. 

The responses to questions 1-4 will provide you 
with information about the potential arbitrator's 
timeliness and suitability for the issue in dispute in 
your case. The response to question 1 is obviously 
pertinent to the issue of the arbitrator's timeliness. 
The response to question 2 will enable you to judge 
the similarity of the issue decided to your issue. The 
responses to questions 3 and 4 will enable you to 



determine whether the arbitrator takes a limited or 
expansive view of the role of an arbitrator. The re- 
sponses will help you determine whether the arbitra- 
tor is a strict constructionist and the arbitrator's 
views on management rights. 

The respox^es to questions 5-7 will be helpful in 
ascertaining how the potential arbitrator is likely to 
conduct the hearing. If the arbitrator is described as 
"legalistic", it could mean the arbitrator applies strict 
rules concerning the introduction of evidence. This 
would not necessarily be an advantage, since the arbi- 
tration process is designed to be more informal than a 
court proceeding. The use of a transcript or court 
stenographer will add to the costs of the proceeding, 
but the expense may be worthwhile if an appeal is an- 
ticipated in the event of an adverse decision. If you 
are told that the arbitrator asks many questions, it 
could mean (a) the parties did not do a good job of 
presenting the case, (b) the case was interesting to the 
arbitrator, or (c) the arbitrator dominated the hearing 
and did not allow the parties to adequately present 
their cases. If it is the latter reason, this obviously will 
be a point of concern. 

The responses to questions 8-10 will speak to the 
quality of the potential arbitrator's powers of reason- 
ing and understanding and to his or her baling prac- 
tices. If the arbitrator is described as missing the 
point in his or her awarcs, or as rendering awards that 
are unintelligible, look elsewhere even if the arbitra- 
tor is generally viewed as biased toward your side. 
This view was more pungently stated by one of the 
respondents to the Rezler/Petersen study described 
below: "If it is an asinine award, whether we win or 
not, the arbitrator becomes a persona non grata. If he 
does it for me in one case, he can do it in me in 
another." 

A file of such information should be maintained 
for future reference each time an arbitrator is used. 

Two recent stu v oncerned standards or criteria 
used by practitioner in selecting arbitrators. The 
studies provide useful empirical data on this impor- 
tant, but often neglected, aspect of the arbitration 
process. 

One study, entitled "Arbitrator Acceptability: Fac- 
tors Affecting Selection", was described in an article 
by Eric W. Lawson, Jr. in the December, 1981 issue 
of The Arbitration Journal Thirty arbitrators on the 
panel of the Buffalo office of the New York State 
Mediation Board (SM3) and 36 labor and manage- 
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ment representatives who had used the services of 
SMB in private sector cases were asked to respond to 
a questionnaire about standards used in arbitrator 
selection. The study participants included locals of 
large national unions and employers with large multi- 
state installations, as well as small independent unions 
and small businesses. 

The- factor rated most important in tenns of arbi- 
trator acceptability in the study was name recogni- 
tion or familiarity with the arbitrator's work. In 
general, both groups agreed that sex and ethnic 
characteristics of arbitrators were unimportant 
(female arbitrators, however, did not always share 
this view). Labor and management representatives 
rates formal education fairly high, while the arbitra- 
tors surveyed rated "real world" experience higher. 
Both groups gave attorney arbitrators a slight advan- 
tage over non-attorney arbitrators. 

The other study, entitled "Strategies of Arbitrator 
Selection", was reported in Volume 70 of BNA's 
Labor Arbitration Reports and was conducted by 
Professors Julius Rezler and Donald Petersen of 
Loyola University in Chicago. Their findings were 
based on in-depth interviews of 13 labor representa- 
tives and 13 management representatives regularly 
involved in arbitrator selection. The study was direc- 
ted toward the qualifications or personal traits that 
the parties considered when they selected arbitrators 
they had not used before and those they considered 
important to the continued acceptability of an arbi- 
trator. 

The Rezler/Petersen study found that "experi- 
ence", as measured by such factors as the number of 
years serving as an arbitrator, the number of cases 
handled, the number of awards published, or mem- 
bership in the National Academy of Arbitrators, was 
the primary selection criterion used in picking an ar- 
bitrator for the first time. The authors noted that not 
all issues require experienced arbitrators. They refer- 
red to earlier studies which found little difference in 
the awards of experienced arbitrators and third-year 
law students in straight contract interpretation cases, 
which are uncomplicated by subtle industrial rela- 
tions considerations, and in discipline and discharge 
cases. Some issues, however, such as arbitrability, disr 
crimination, or technical issues involving job classifi- 
cation, clearly would require an experienced arbitra- 
tor. 

The Rezler/Petersen study found that there were 
relatively few issues where the arbitrator's profession- 



al background was crucial, although lawyers were 
generally preferred for arbitrability disputes, econo- 
mists for interest disputes, and industrial engineers 
for technical issues such as job classification disputes. 

The Rezler/Petersen study also looked at factors 
bearing on the continued acceptance of arbitrators 
who have already been selected at least once. The 
most important consideration in the view of the re- 
spondents to the study was the award of the arbitra- 
tor. By this, the respondents meant the quality of the 
award. Was it fair and reasonable? Was the decision 
based on specific facts? Was it consistent? Was it per- 
tinent? These factors were rated as much more impor- 
tant than the decision itself. The way the arbitrator 
conducted the hearing was also an important factor in 
his or her continued acceptability. The respondents 
indicated that they preferred arbitrators who conduc- 
ted an orderly hearing and who seemed to understand 
the environment of the parties. They wanted the arbi- 
trator to be fair and impartial and to display integrity 
and common sense. They were concerned that the ar- 
bitrator pay attention and not unduly intervene in 
the hearing. 

CONCLUSION 

As with most things in life, arbitrator selection is 
more than it seems to be. It is not like Churchill's de- 
scription of Russia, a riddle wrapped in a mystery in- 
side the enigma. There are some hidden complexities. 
The potential arbitrants have some choices within 
choices: to choose the right arbitrator model, the 
right selection proceeding, or the right selection cri- 
teria for their dispute. 

The choices are a function of the inherent flexibili- 
ty of the arbitration process and it is the flexibility, 
informality, and economy of the process that make it 
an alternative worth considering when faced with an 
employment dispute. 

In collective bargaining settings, it is important to 
remember that grievances and arbitrations are not 
aberrations; they are merely a continuation in an- 
other forum of what the parties began when they sat 
down at the bargaining table. No collective bargain- 
ing agreement will cover every possible contingency. 
A mechanism such as the grievance and arbitration 
process is necessary to ensure that the parties receive 
what they bargain?-' ! for and to fill in the inevitable 
gaps in their agreement. Success in a labor arbitration 
will depend to a large extent upon success at the bar- 
gaining table in negotiating an agreement that is clear. 
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Clarity will not eliminate disputes, since disputes of- 
ten have nothing to do with contract language, but 
the clearer the agreement, the more likely it is that an 
arbitrator's decision will reflect the intent of the par- 
ties. 

Finally, a basic point to remember in any setting is 
that the best way to settle a dispute is by negotiation. 
Arbitration and its kin are last resorts to be used only 
if negotiation fails. Unfortunately, this point is often 
forgotten in the heat of the moment. Issues of prin- 
ciple, spite, animosity, or political considerations 



sometimes push this common sense point to the back 
of the stage. 

It may sometimes be necessary to initiate a third 
party proceeding such as arbitration to make nego- 
tiation more attractive to the other party, but even 
while doing so you should be alert to the possibility 
of a negotiated settlement. Settlements reached 
through constructive negotiations are usually prefer- 
able to those imposed by an outsider, even an out- 
sider voluntarily and mutually selected by the parties. 
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Administrative Responsibilities 
for Labor Relations Decisions 



By David Kuechle 

Faculty unions coexist with unions representing 
support personnel at many colleges and universities. 
Often the responsibilities for managing institutional 
relationships with the unions is divided, with the vice 
president for academic affairs or provost heading that 
part of the administration that deals with faculty 
unions and the vice president for administration re- 
sponsible for the support services. In large institutions 
someone other than the vice president usually deals 
with day-to-day matters involving labor management 
relations, operating within the framework of general 
policies set by the president and the board of trust- 
ees. 

There is no ideal structure for dealing with labor 
management relations in colleges and universities. 



There are some important principles, however, which 
ought to guide the labor relations decision-making 
process. In this paper I will try to identify those prin- 
ciples and demonstrate why they are important. 

The case that follows is disguised. It took place in a 
public university where employees were organized by 
several unions representing support staff personnel. 
The case itself centers on the university's mainten- 
ance department. It illustrates how labor relations is- 
sues, which may seem benign in their inception, can 
cause administrative strains if the college or university 
has not thought out general policies regarding labor- 
management relations and designed an appropriate 
administrative structure to implement these policies. 



GREAT LAKES UNIVERSITY 



On Sunday, March 30, a fight occurred in the 
Rathskeller of Great Lakes University's School of 
Business Administration between a student and a 
maintenance electrician employed by the university. 
The two men grappled for several seconds, rolling on 
the floor and throwing punches until they were 
pulled apart by two students and another mainten- 
ance man who were standing by when the fight broke 
out. Aside from a bloody nose and puffed left eye, 
the student who had been fighting emerged un- 
scathed. The maintenance man had a torn shirt and a 
badly bruised right hand. Both were angry and were 
ready to resume the fight if the peacemaking bystand- 
ers would only let them go. 

A series of incidents over the past several weeks 
had given rise to this outburst, and the events that 
followed it threatened to throw the entire university 
into turmoil, perhaps even to shut it down. They in- 
volved the university's president, the vice president 



for administrative services, the dean of the school of 
business administration, a senior professor, the super- 
intendent for maintenance services, several students, a 
journeyman electrician, and the general secretary of 
the industri«» ' des council, a union representative. 

BACKGROUND 

Great Lakes University is a multicampus institution 
located on the outskirts of a major U.S. Great Lakes 
port city. The Rathskeller at the School of Business 
Administration was a popular gathering spot for stu- 
dents from all over the university. It was open to 
everyone and was frequently used by members of the 
faculty, secretaries, and other employees in the uni- 
versity's support staff. The pugilists were Douglas 
Jones, a second year MBA student, and George Madi- 
son, a journeyman electrician who had been employ- 
ed by the university since 1974. Jones had been a 
defensive halfback on the University of Michigan 
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football team in 1978. He was six feet tall and 
weighed 195 pounds. Madison, a 6'2", 220-pound 
man, age 27, was himself and accomplished amateur 
boxer. Madison was well-known among students and 
sometimes attended their parties on the campus. 
Known as a generous spender, he frequently bought 
rounds of drinks for everyone sitting around the 
Rathskeller's semicircular bar. Although married, 
Madison sometimes dated women he met at the Rath- 
skeller. 

George Madison was one of two full-time electri- 
cians assigned to the Business School. He was a mem- 
ber of the International Brotherhood of Electrical 
Workers (IBEW), one of the craft unions representing 
the university's maintenance and service personnel. 
His immediate supervisor was Patrick Mulloney, 
Superintendent of Maintenance Services at the Busi- 
ness School. Mulloney reported to the university's 
Vice President for Maintenance Services, Frank Gar- 
row, 

Hie fight between Madison and Jones had proba- 
bly been brewing for several weeks. Jones and his 
fiancee, Margaret Vaughn, also a second year MBA, 
often came to the Rathskeller, sometimes together, 
sometimes separately. Vaughn, a striking woman, had 
attracted Madison's attention one day, and he offered 
to buy her a drink. She accepted, and the two had a 
friendly conversation. Vaughn became especially in- 
terested in Madison when she learned that he was the 
union steward for maintenance personnel at the Busi- 
ness School. She explained that she hoped to work in 
labor relations and personnel administration when she 
graduated, and hoped to" be an arbitrator. 

This initial meeting between Madison and Vaughn 
led to several others, always in the Rathskeller in the 
late afternoon and usually accompanied by a few 
drinks. Madison and Vs^ghn were sometimes joined 
by other students, and Madison soon became some- 
thing of a folk hero - an attractive, bright individual 
who was about the same ag£ as the students but who, 
1 1 years earlier, had dropped out of high school to 
become an apprentice electrician, then had worked 
his way through the apprentice program until, in 
1974, he became a journeyman and went to work for 
the university. By 1980 he was earning close to 
$25,000 a year, $20,000 on his job with the universi- 
ty and another $5,000 on free-lance after-hours work. 

The following week, on Saturday, March 15, Mar- 
garet Vaughn and Douglas Jones went to the Rath- 



skeller after attending a movie. Madison was there. 
Vaughn and Jones sat at a table with a few friends, 
and Madison went over, pulled up a chair, sat down, 
and yelled at the bartender to bring every one a 
drink. He then engaged Jones in a conversation. Ac- 
cording to Jones, they talked about many things - in- 
cluding football, boxing, race relations, and, eventual- 
ly, Margaret. Eighteen days later both men tried to re- 
call the conversation, and their versions were some- 
what different. 

According to Jones: 

"Madison 'inferred' that women in general, and 
Margaret in particular, were not loyal to a single 
person. He said further that Margaret and he had 
dated frequently and that he intended to spend 
the night with her. I told him to 'bug o£f - to 
get out and stay cway from Margaret - that she 
didn't want to see him." 

Madison recalled the conversations as follows: 

Jones said to me 'I understand you've been see- 
ing Margaret lately. I just want you to know that 
she doesn't like it and that I don't either. I sug- 
gest you bug off!' I got up and walked away." 

During the following week Margaret Vaughn asked 
for an appointment with her instructor in a personnel 
management course she was taking, Professor Nicho- 
las Herman. She told Herman that the matter was per- 
sonal, but she wanted to tell someone, fearing that 
more serious things might happen. Then she re- 
counted the incidents regarding George Madison, 
Douglas Jones, and herself. Herman agreed that, while 
university employees have a right to frequent the 
P ithskeller during lunch breaks and off hours, they 
have an obligation to treat students with respect. 

Professor Herman asked Vaughn what, if anything, 
he ought to do. Vaughn, in response, said "I don't 
think there's anything you can do, but I wanted to 
talk to someone, to let you know that there could be 
trouble." 

On Saturday, March 29, the Rathskeller was less 
crowded than usual. It was the end of spring vacation 
week at Great Lakes University, so many of the stu- 
dents had left the campus. Some, especially those 
with term reports due, stayed on, and these included 
Margaret Vaughn and Douglas Jones. Margaret and 
Douglas stayed at school to work on a paper for their 
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Business-Government Relations course. They broke 
off Saturday night to have a beer in the Rathskeller. 

Upon arrival at the Rathskeller they sat down 
at a table. George Madison was standing alone 
at the far end of the bar. When he saw Margaret and 
Douglas, he ordered and paid for a pitcher of beer 
and took it over to the table where Vaughn and Jones 
were seated. Then, according to Margaret, Madison 
said: "This is my party! Why don't you get lost." 
Douglas said, "We've got business here, and I think 
you're not part of it." 

There is some difference regarding what happened 
next. All three, however, reported that Jones got up, 
grabbed a chair from another table, and slid it be- 
tween where Madison and Margaret were seated. 
Jones stook in back of the chair and said something 
to Madison. According to Margaret he said: "Thanks 
for the beer, George, but we're busy trying to finish 
a report, and I wish you would leave. You can take 
the pitcher with you." Madison said he heard Jones 
say: "I'd like you to leave and stay away from this 
place. You're not wanted here." Whatever was said, 
Madison got up from the table and went back to the 
bar for a few minutes, then left the Rathskeller. 

The next day, Sunday, was unusually quiet in the 
Rathskeller. George Madison was working on over- 
time that day. At noon Madison walked over to the 
Rathskeller with Frank Joyce, a carpenter who had 
been assigned to the same job. Joyce and Madison 
had often worked together and were long-time ac- 
quaintances. The two went to the cafeteria counter to 
pick up sandwiches, and Madison noticed Douglas 
Jones sitting at a table in the cafeteria with two other 
students. Jones looked up, Madison looked back, and 
the two men stared at each other at a distance while 
Madison went through the cafeteria line. As he was 
paying for his lunch at the cashier's desk, he poured a 
cup of coffee, then he looked back toward Jones, and 
Jones was still staring at him. So Madison put down 
his cup of coffee, left his sandwich on the counter 
and went over to Jones' table. Jones got up and 
moved toward Madison, saying, "Is something 
wrong?" 

Madison, in response, said "Nothing that a fist in 
the mouth wouldn't solve." 

Jones said, "Do you want to come outside?" 

Madison, without saying anything, moved toward 
the door. 
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It's not clear exactly what was said next. At least 
three witnesses were there, but no one could state 
who threw the first punch. Within seconds the two 
men were on the floor, slugging at each other. Jones' 
companions leapt up and tried to break up the fight, 
and they were joined by Frank Joyce, the carpenter. 
Eventually the three succeeded in breaking up the 
men, two of them holding Jones and telling Madison 
to back off. 

AFTERMATH 

At about 3pm on Sunday „. Thomas Hotchkiss, 
Dean of the Great Lakes School of Business Adminis- 
tration, received a phone call at his home. It was 
James Robertson, President of the Student Associa- 
tion. Robertson, apologizing for calling Hotchkiss at 
home, told him about the fight, relating the story 
told to him by Doug Jones and his two companions. 
He traced the events of the last several weeks and said 
that he, Robertson, and a few other students would 
like to meet with Hotchkiss as soon as possible on 
Monday - that the situation was hot, and students 
were in an uproar about George Madison's conduct. 
Hotchkiss, after listening to the account said, "In my 
opinion, this man Madison ought to be removed from 
the campus tomorrow morning." 

Hotchkiss agreed to meet with the students at 2:30 
pm on Monday and said that in the meantime he 
would contact Patrick Mulloney, Madison's supervi- 
sor, and ask him to suspend Madison until further 
notice. 

The next morning, Monday, March 31, most of the 
students had returned from their vacations. Word 
passed quickly about the fight the day before, and 
many students who frequented the Rathskeller said 
they were not surprised. Some related other instances 
where Madison had gotten into near-fights because of 
making advances to women, sometimes doing things 
that were interpreted as obscene. All of this was 
passed on to Dean Hotchkiss at the 2:30 meeting, 
which was attended by James Robertson, Douglas 
Jones, Margaret Vaughn, and six other students. 

Hotchkiss told the students that he had talked to 
Patrick Mulloney that morning and that Madison was 
not working that day, having been promised the day 
off the week before in return for working Sunday. 
Hotchkiss said, however, that he was scheduled to 
meet with Mulloney and Madison the next morning, 
Tuesday, April 1. He essentially repeated to the stu- 
dents what he had said to Robertson the day before: 
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"This man Madison ought to be removed from the 
campus." 

Hotchkiss urged the students not to take matters 
into their own hands, promising to meet with them 
again on Wednesday. They set a 4:00 time for the 
Wednesday meeting. 

The next morning, Tuesday, Patrick Mulloney 
came to Dean Hotchkiss' office. He said he had talked 
to Madison about the Sunday incident and that Madi- 
son wished to apologize to the students. According to 
Mulloney, however, Madison claimed that Jones had 
been the aggressor and that he (Madison) was only de- 
fending himself. The rest of the conversation, accord- 
ing to Mulloney, went something like this: 

Hotchkiss: "I don't for a minute believe that 
your man was defending himself. I had a dozen 
students in here yesterday, threatening to take 
things into their own hands, and they were all in 
essential agreement on the facts. We can't have 
that man mixing with our students. He's a 
menace* In fact, I think he has psychological 
problems." 

Mulloney: "Wait a minute, Tom. You haven't 
heard his side of tKttgs, I suggest you hear him 
out before coming !*? fifty conclusions." 

Hotchkiss: "I'm prepared to do that. Bring him 
over here." 

At about 10:30 Mulloney returned to Dean Hotch- 
kiss' office along with George Madison. Hotchkiss 
then told Madison that although they had never met, 
he had come to know Madison through the students. 
Mulloney related the rest of Dean Hotchkiss' words, 
as follows: 

"If all I have heard is only 25 percent true, we 
don't have any need for you around here. Stu- 
dents are calling you a 'troublemaker'. We had 
our share of student riots in the 1960's and 
• people like you set them off. I suggest you start 
looking for a job elsewhere, now." 

Madison: 'Mr. Dean, there is another side to the 
story, and I think you ought to hear it." 



Mulloney: "Tom, I think we°d better talk about 
this further, there are some things you don't 
know, and I'm afraid you've overstepped your 
bounds." 

Hotchkiss: "Look. I've heard enough. The Presi- 
dent doesn't need any more problems than he's 
got already. These students are ready to stage a 
demonstration, and I intend to prevent it." 

Mulloney and Madison left the Dean's Office, both 
of them incensed that Hotchkiss had apparently 
taken the students' stories as true and was unwilling 
to listen further. 

PROFESSOR HERMAN'S INVOLVEMENT 

Following the meeting between the students and 
Dean Hotchkiss on Monday morning, Margaret 
Vaughn knocked on Professor Herman's door. He was 
in his office and listened while Vaughn related the 
incidents of the weekend. She said the students were 
upset about Madison's conduct, but they did not 
want to cause him to be fired. "If he would just stay 
away from the Rathskeller everything would be all 
right," said Vaughn. 

Following Vaughn's visit, Professor Herman called 
Dean Hotchkiss. He said that students had informed 
him about the Madison situation and offered his assis- 
tance to Hotchkiss, if he wanted it, in trying to re- 
solve the situation. Hotchkiss thanked Herman and 
invited him to attend Wednesday's 4:00pm meeting. 

THE GRIEVANCE 

Following their meeting with Dean Hotchkiss, Mul- 
loney told Madison to take the rest of the day off. 
Mulloney said that Hotchkiss had rio authority to de- 
cide who works and who doesn't in the service areas, 
but he didn't want to risk a confrontration between 
Madison and the students, at least for the rest of the 
day. Madison, obviously angry, said "I'll take off, but 
I expect to be paid for the day." 

Mulloney: "We'll talk about pay when you get 
back. Come and see me first thing in the morn- 
ing." 



Madison: "I think I'm getting a bum rap. No- 
Hotchkiss: "Tell it to Pat (Mulloney). I have body's heard my side so far." 

other matters to attend to. Good Day." 
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^Ulloney: Cool it, George. I agree you ve prob- 
ably g°tten a bu m rap But do me a favor, and 
c j e ar out. And don't hang around the Rath- 
^eller for a tew days." 

^dison: "O.K. You're the boss. Ill see you to- 



morrow. 

^adison checked out, but he went directly to the 
j0 n hall looking f Qr Clarence Miller , General Secre- 
tary ° f the Industrial Trade s CouncU. Miller repre- 
1 te d the electncians and other unionized craft em- 
yees at Great Lakes University, including carpen- 
P S) pipefitters Pa i nters and mach inists. All had 
dfiS d together for negotiations and had a single col- 
let 6 baT ^ nm ^ a greement. 

^adison found Mill er in his office and said he had 
jjevance, that he had been sent home for the day 
jtfulloney and that Dean Hotchkiss, in a kangaroo 
J af t earlier that day, had virtual j y fired him. He told 

°.pr about the fight 0n Sunday and about earlier m- 
„ces involving Margaret Vaughn, Douglas Jones, 

an d other students in the Rat hskeller. 

A s steward for the Bushiess School maintenance 
Madison had frequent contact with Miller, and 
e aC h mai * had a certain fondness for the other. 

^fter hearing Madison's story Clarence Miller 
p A Mulloney He asked Mulloney if Madison had 

be eH suspended or discharged. Mulloney said he 

didn't know, that he had told Madison to come and 
him the next morning. Miller, in turn, said 'I 

hop 6 /J* knOW yo "Ve sitting on a powder keg. If 
„ take action a ga i ns t Madison, we're going to take 

s 0 ^ e sort of action a gai ns t the university." 

^ulloney replied ^ underst and. Keep your shirt 
will you? I want to work something out, if I can. 
M3£ jison s in big trouble I hope you know. There s 
m0' e than one side to this story, and I don't think 
of us know it all y e t.» 

filler told Mulloney he would stay in touch. In the 
^ntime, Miller said he was going to see Frank Gar- 

ro^' 

M ^^TING BETWEEN CLARENCE MILLER AND 
pg^VNK GARROW 

A t 3:00 that afternoon, Clarence Miller went to 
office of Frank Garrow, Vice President for Ad- 
.^istrative Services. Under the collective bargaining 



agreement, re P r esented the university at aU 

third level gri eVa r. Ce mee «ngs involving the unionized 
support staff- ^ *a s the final step before arbitra- 
tion Since MiU er represented the union members at 
that stage, these two m en had developed a close 
working relationship over the years. Probably no two 
people were better acquainted with union-manage- 
ment relations ^ G reat Lakes. While they often ar- 
gued with each other, they also had great mutual re- 
spect. Most of their problems were solved before for- 
mal grievances ever got to the third level . Garrow in 
the spirit of accommodation, g aV e priority to Miller 
whenever he ask ed IOr a meeting. 

Miller: "We'v e g Qt a problem, and frankly I'm 
worried. Tni s one could blow us out of the 
water." 

Garrow: "A re you referring to George Madi- 
son?" 

Miller: "Yes- 1 gather Mulloney's talked to you 
already." 

Garrow: ? e President called. He said a 

group of students had met him on the walkway 
at lunch tin* and asked what we intended to % 
do." 

Miller: "What did he do?" 

Garrow: "I" s K hort > I guess he told them he 
didn't know about i t . S o they 'briefed him - 
saying that George Madison had been getting 
drunk in the R athskeller, maRing obscene re- 
marks to students, and that he got into a fight 
on Sunday * ll f h ° ne of the students. At any rate 
the President told the students he'd check into 
it, that he * as sure it Would be handled in an ap- 
propriate manner. Then he called me, very up- 
set. Memories, of the 1969 student strike still 
stick in his mind and) as y0u know, the alumni 
are here this ; week. It's money-gathering time, 
and the president doesn't want any demonstra- 
tions." 

Miller: "Mufl° ne y told Madison to go home for 
the day - tc L check with him tomorrow. As I 
understand, D f ean Hotchkiss got involved and 
told Madison tnis morning to start looking tor 
another joh- 

Garrow: "W ha * d ° e s Hotchkiss know? It looks 
like we've g ot a little organizational problem 
here." 
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Miller: "I hate to ruin your day, but I thought 
you had better know," 

Garrow: "Thanks. Ill be in touch." 

As filler was getting up to leave, Patrick Mulloney 
entered Garrow's office carrying three cups of coffee. 
He asked Miller to stay. The three men talked for the 
next half hour, Miller making it clear that any disci- 
plinary action against Madison would likely result in a 
sympathy action by others, especially if the discipline 
w as severe. Mulloney noted, "George is a good work- 
er and nice guy. But sometimes he turns from Jekyll 
to Hyde. He's got a fierce temper, they tell me, espe- 
cially after a few drinks." 

In the presence of the other two men, Garrow 
called Thomas Hotchkiss, Dean of the Business 
School, to learn about Hotchkiss' role in the situa- 
tion. Dean Hotchkiss acknowledged that he had met 
w ith Mulloney and George Madison earlier in the day 
an d that he had told Madison he ought to start look- 
fog for another job. Garrow asked whether Hotchkiss 
had formed his opinion regarding Madison's employ- 
ment solely on what the students had told him. 
Hotchkiss said he had learned enough from the stu- 
dents to make it clear to him that whatever story 
Madison might have, he should not work at the uni- 
versity. According to Garrow, Hotchkiss compared 
the situation to a department store customer com- 
plaint department: "In any well-run store the man- 
agement assumes that the customer is always right. 
The students are our customers," said Hotchkiss, 
"and they've demanded that Madison be discharged." 

Hotchkiss said that he had scheduled a meeting 
with the students at 4:00pm the next day, Wednes- 
day, and he invited Garrow ar;-l Mulloney to attend. 
He also reminded Garrow that the university's Presi- 
dent was aware of the situation. 

After talking to Dean Hotchkiss, Frank Garrow re- 
lated the conversation to Miller and Mulloney. The 
men decided on a plan of action. First, Miller would 
call or visit Madison and tell him to stay away until 
Thursday morning and that he would be paid for all 
day Tuesday and Wednesday. Miller agreed that the 
situation was serious, and said he would tell Madison 
that this was so, cautioning him not to talk to others 
about it. 

Second, Garrow would call Professor Nicholas Her- 
man and seek his assistance. Herman, a senior mem- 
ber of the Business School faculty, had worked with 



Garrow and Miller on earlier occasions. Garrow did 
not know that Herman had already offered his assis- 
tance and that he intended to be at the 4:00pm meet- 
ing the next day in Dean Hotchkiss's office. Upon 
learning this from Herman, Garrow felt somewhat re- 
lieved, knowing that Herman might be able to keep 
Hotchkiss from making commitments as the alleged 
spokesperson for the university. 

MEETING OF WEDNESDAY, APRIL 2, 4:00 PM 

The meeting took place as scheduled. Those in at- 
tendance were Dean Hotchkiss, who sat at his desk, 
Patrick Mulloney, Professor Herman and three stu- 
dents: Douglas Jones, Margaret Vaughn and James 
Robertson, President of the Student Association. 

Professor Herman took charge. He asked the stu- 
dents to recount, as best they could, all of the events 
that led to the fight on Sunday, March 30. Mulloney 
was obviously nervous about this, but he had little 
choice except to sit and listen. 

Margaret Vaughn did most of the talking, but all 
three students participated in relating the facts, as 
they saw them, to Mulloney and Herman. Then Her- 
man told the students that Madison had not been at 
work that day and would be reporting the next morn- 
ing. He asked what they thought the university 
should do. All three said they thought he should be 
fired. This, of course, contradicted what Vaughn had 
told Herman on Monday. 

Mulloney then interrupted saying, "There are two 
sides to the story. We're convicting a man without 
even letting him be heard!" 

It was then about 5:15pm. Dean Hotchkiss got up, 
put on his coat, picked up his briefcase and said, "I'll 
leave the office to you. Please turn off the lights 
when you leave," and he walked out. 

Vaughn, responding to Mulloney, said, "George 
Madison is a nice enough person, most of the time. 
But he should not be around students. Can't he be as- 
signed somewhere else?" 

Mulloney: "How can you assign someone to a 
job in a university where he's not around stu- 
dents?" 

Robertson: "You can at least tell him to stay 
out of the Rathskeller." 
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Mulloney: "He's on his own time when he's at 
the Rathskeller. The place is open to everyone. 
How can we discriminate against him?" 

Professor Herman then interrupted. Addressing 
himself to the students, he suggested that Madison be 
discharged. This way Madison would go away, there 
would be no more fights in the Rathskeller and no 
more encounters between him and the students, 
and everyone could go home to supper. "But," said 
Herman, "we're intelligent people, and we ought to 
be willing to discuss this at least for a few minutes, 
to explore some other alternatives. Bear in mind, 
Madison is a married man. He has six years of seniori- 
ty here and is a highly-respected technician. We're 
asking Pat Mulloney to do something that could ruin 
the career of a promising man." 

The students rose to the challenge, and for the 
next hour they participated in an exploration of 
workable solutions, short of discharge or transfer. 
Mulloney participated as well, with slightly less en- 
thusiasm. Finally, at about 6:45, the parties came up 
with a tentative plan for solving the problem. It con- 
tained four elements: 

1 . Madison would apologize to the students, Jones 
and Vaughn, for his actions of Saturday and Sun- 
day and would give them assurances that there 
would be no further incidents. 

2. Mulloney would inform Madison that any further 
"incident" between himself and a student would 
result in his discharge. 

3. Mulloney would advise Madison not to frequent 
the Rathskeller for the next two months, aftef 
which time the present MBA class would have grad- 
uated. Jones and Vaughn expected to be among 
the graduates. 

4. Madison would return to work on Thursday. 

After a certain amount of prodding from Professor 
Herman, Mulloney agreed to present the proposal to 
Madison. Mulloney said he was reasonably convinced 
he could get Madison to agree, because he knew that 
Madison himself was worried about being discharged. 
The four-point plant might be a welcome alternative, 
especially if it did not involve a loss of pay. 

The next morning Mulloney, in the presence of 
Clarence Miller, presented the plan to Madison, not 
telling him that it had been formulated by the stu- 
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dents. Both Mulloney and Miller pointed out that, 
while they realized the whole series of incidents had 
two sides and that Madison hadn't voiced his, the 
probability of student unrest, was high if he didn't ac- 
cept. Miller, in turn, said to Madison that if he want- 
ed to grieve he could, that the union would carry the 
case to arbitration, if necessary. "But," said Miller, 
"you're not losing any money, and maybe a loss of a 
little face isn't too bad when the stakes are this high," 

Madison agreed, and this information was later 
conveyed to Dean Hotchkiss, Vice President Garrow, 
Professor Herman, and the President. Hotchkiss, who 
had left the Wednesday meeting early, called Mul- 
loney and congratulated him, saying "Pat, it's been a 
pleasure to work with ycu on this. It's good to know 
we can hammer out our problems together." 

Mulloney thanked him, but his relief was only tem- 
porary. On Friday morning, April 4, 1980, Mulloney 
received the following memorandum. 



GREAT LAKES UNIVERSITY 
MEMORANDUM 

April 3, 1980 

TO: Patrick Mulloney 
FROM: Thomas Hotchkiss, Ph.D. 

I want to confirm this morning's telephone conver- 
sation. 

As I said this morning, I wanted you to know how 
grateful we in the Graduate Program at the School of 
Business are to you for your thoughtful and careful 
handling of the recent series of incidents concerning 
the member of the maintenance crew and several of 
our students. Both the President and I feel that you 
could have not been more helpful and cooperative, 
and we are very grateful and highly appreciative for 
all the assistance and the considerable number of 
hours you have invested toward solution of this prob- 
lem. 

I now believe that the solution consisting of the 
maintenance man's apologies to each of the students, 
his assurance to you and to them that future inci- 
dents would result in his being dismissed from the 
university, adds up to a good solution with one possi- 
ble concern remaining. 

That concern is the one that the President and I 
share; namely, that because of the erratic behavior of 
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the maintenance man in question, we would like to 
have you discuss his behavior with Dr. Jim Morrison/ 
Director of the University Health Services, and ar- 
range for the maintenance man to be interviewed and 
thereby certified by competent medical staff. I realize 
that this may create a new and difficult problem for 
you, but as I mentioned this morning, I do feel that 
this is important, and so does the President. 

Again with thanks for all your efforts in this prob- 
lem. 



Yours very truly, 

Thomas M. Hotchkiss, Ph.D. 
Dean, School of Business 
Administration 

cc: President 

Vice President - Academic 



COMMENTARY 



Great Lakes University had an administrative struc- 
ture in place for dealing with labor-management rela- 
tions smong support staff personnel. There were 
several separate unions, but these unions had joined 
forces to negotiate a single collective bargaining agree- 
ment with the university. Clarence Miller, General 
Secretary for the so-called Industrial Trades Council, 
represented them in bargaining and in day-tcV-day rela- 
tionships with the university's administration. 

The case does not describe the contract gC^iVf&S 
the support staff. The parties have acted, howler, 
as though it contained standard management rights, 
grievance, and discipline clauses stating, among other 
things, "that management had the right to discipline 
or discharge members of the baigaining unit for just 
and proper cause. We learn from the case that the 
contract had a grievance procedure, something that 
is also standard. Frank Garrow, Vice President for 
Administrative Services, represented the university at 
the third step of the grievance procedure. There was a 
fourth step, arbitration. That, too, is standard in most 
collective baigaining agreements. 

Presumably, the contract contained a no-strike, no- 
lockout provision. This barred union members from 
striking during the contract term and, theoretically, 
channeled grievances that could, in some cases, stimu- 
late strike action through an orderly procedure agreed 
upon by the parties themselves. 

There were other parts in the structure. One of 
them, also standard, involved the first level supervi- 
sor. In this case, Patrick Mulloney was that person. 
Mulloney, Superintendent of Maintenance Services at 
the Business School, reported to Garrow and was the 
direct supervisor of George Madison, the electrician. 

Beyond the structure itself were a set of beliefs 
held by the key persons in the organization, which 



cemented the structure together. The case describes 
these, in part, in reference to the meetings between 
Clarence Miller and Frank Garrow. These men had 
great mutual respect. They tried to alert each other to 
problems before those problems escalated and to 
solve them before they became formal grievances. 
This meant that Miller worked with his members and 
Garrow with his supervisors to try to work out amica- 
ble solutions. Neither man wanted a job action to oc- 
cur. Both were concerned about fairness within the 
context of a well-disciplined work force. 

It should be clear that structures themselves do not 
create good labor-management relationships. Rather, 
it is the people who implement that relationship and 
the principles and beliefs that guide their actions. 
Any labor-management relationship can be described 
broadly in terms of its place on a continuum, with 
conflict on one end and cooperation or codetermina- 
tion on the other. From one day to another and from 
one incident to another, the position of parties on the 
conflict/continuum may move one way or the other, 
but in a mature relationship its position on the con- 
tinuum will remain fairly constant. As personalities 
responsible for administration change, the parties 
learn to work with each other, and relationships even- 
tually stabilize. 

It is possible to imagine what might have happened 
at Great Lakes University if there had been a conflict- 
type relationship between the Industrial Trades Coun- 
cil and the university. Clarence Miller, on hearing 
about Madison's meeting with Hotchkiss, might have 
filed a grievance on the spot. The contract provided a 
grievance procedure, and there was ample evidence 
from Madison's story alone that he had a legitimate 
grievance, that he did not deserve to have been sent 
home, with or without pay. 



147 



133 



o He had a fine work record. 

• The fight with a student, if it took place, must 
have been at least partly the fault of the student. 

• The fight had occurred during Madison's lunch 
hour and was the accumulation of a series of 
incidents between Madison and several students, 
all of which took place outside of working 
hours. 

• Rules and regulations of the university did not 
restrict, but in fact encouraged, interaction be- 
tween members of the staff and students. 

• There was no semblance of due process in the 
hearing before Hotchkiss. 

• Mulloney, in sending Madison home for the day, 
stated himself that Hotchkiss had no right to 
decide .who worked and who did not work. 

In some organizations, the filing of a grievance 
would have set off a series of meetings wherein 
various parties to the events were called upon to state 
their sides of the story. We can be sure then union 
leaders would have required the testimony of Dean 
Hotchkiss and various students who were involved. 
They might even have called for the appearance of 
the President if they believed his possible involvement 
in Hotchkiss's instructions to Mulloney on April 3rd 
would have required Madison to be interviewed by 
the Director of the University Health Services. 

It seems clear that a formal grievance may have had 
consequences almost as disagreeable as an outright 
walkout by members of the maintenance workers. 
The contractual structures provided for that, how- 
ever, and if Clarence Miller believed that the universi- 
ty administrators would only bend under the pressure 
of a grievance he might have chosen that route. The 
route was, of course, still available to him. Labor- 
management relationships that are dictated by rules, 
regulations, and contract language, and in which 
unions file grievances as a matter of course whenever 
a member complains, can be referred to as "contain- 
ment" relationships. Each side "contains" the other 
by holding the other strictly to the words and phrases 
of the contract or other documents surrounding the 
relationships. 

Rather than file a grievance, Clarence Miller went 
to Frank Garrow's office. The case indicates that 
these men had an "accommodative" relationship. 
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This suggests that rather than sticking to rules, regula- 
tions, and structures laid out by the contract, they 
would sometimes bend the rules, or at least explore 
that possibility, to reach a solution that met every- 
one's objectives. 

When he came to Garrow's office on Monday after- 
noon at 3:30, Miller learned that Garrow had only re- 
cently been informed of the situation. Miller also 
learned that Garrow was angry about Hotchkiss's in- 
volvement. Herein lies the crux of the problem. Al- 
though the support staff, headed by Garrow, worked 
within a fairly comfortable framework for dealing 
with labor relations situations, the framework, and 
the practices and beliefs that held it together, were 
either not known or not shared by people responsible 
for the academic side of things - Dean Hotchkiss, in 
this case. 

In colleges and universities, often there is a tenden- 
cy for academic officers to look upon the two main 
components of their organization as independent, un- 
related operations, to treat the academics as members 
of the chosen elite and members of the support staff 
as subordinates to this elite. This is sometimes re- 
flected in a president's relationship between the aca- 
demic vice president and the vice president for ad- 
ministrative services. While these people may appear 
to be equal on the organization chart, the academic 
vice president is often looked upon as a little bit more 
equal. One college president, in referring to his ad- 
ministrative vice president, said he measured the ef- 
fectiveness of the support staff and the vice president 
in charge by the lack of complaints from members of 
the faculty. 

Many colleges and universities have structures, 
backed by attitudes, that are similar to those at Great 
Lakes University. It is not unusual for presidents to 
devote most of their attention to the academic side of 
things, trusting their administrative vice presidents to 
turn their side of things so that the academic func- 
tions can be carried out smoothly. Academic man- 
agers are obligated, however, to make sure that the 
structures and attitudes underlying the management 
of support staff personnel are known throughout the 
university. 

In this case, when Dean Hotchkiss received a phone 
call from the President of the Student Association on 
Sunday afternoon he should have been aware of the 
possible consequences to the university when he said: 
"In my opinion, this man, Madison, ought to be re- 
moved from the campus tomorrow morning." 
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As it was, Hotchkiss, acting either out of ignorance 
or arrogance, persisted first in making near promises 
to the students that he had no authority to fulfill, 
then in holding a meeting wherein the students, aided 
by Professor Herman, prescribed a set of remedies for 
Madison without either Madison or his union repre- 
sentative being in attendance. And then, after Garrow 
and Mulloney had apparently been able to cool the 
situation, Hotchkiss prescribed a visit for Madison to 
the Director of Health Services. 

Patrick Mulloney, the Superintendent, bore some 
responsibility in this chain of events. It could be ar- 
gued that Mulloney should have blown the whistle 
early, as soon as he learned about what had hap- 
pened. He could have, and perhaps should have, re- 
fused to bring Madison to Hotchkiss's office on Mon- 
day morning. Later, he might have been advised to 
stay away from the 4:00pm meeting on Wednesday. 
Mulloney, with the backing of Garrow, might have 
told Hotchkiss that this was his responsibility, not 
Hotchkiss's, and that he would handle it. It is under- 
standable why Mulloney did not do tjiat. In the first 
place, he would risk appearing to bs uncooperative 
with the Dean, and second, Mulloney needed access 
to the students to hear the complete story before de- 
ciding what discipline, if any, to administer. He might 
have had difficulty obtaining such information with- 
out the cooperation of Hotchkiss. 

Perhaps most important, the role of the president 
needs to be considered. After all, he or she may stand 
to lose more than anyone if ongoing conflicts be- 
tween unions and managers is endemic to his or her 
administration. The President was wise to invest re- 
sponsibility in competent faculty members and sup- 
port staff personnel. Frank Garrow, with Clarence 
Miller, was able to keep the lid on Madison, at least 
temporarily. And Professor Herman, acting as media- 
tor, succeeded in cooling down the students, reducing 
their demands to a reasonable, saleable package. 

Then, however, the President somehow became a 
party to a sequel that transcended nearly everyone's 
imagination. Dean Hotchkiss's letter of April 3 to 
Patrick Mulloney gave instructions to Mulloney, ap- 
parently in the name of the President, to do some- 
thing that was probably illegal, certainly improper, 
and possibly could reactivate the powder keg. 

Following receipt of the letter from Hotchkiss, 
Mulloney, accompanied by Garrow, called on Profes- 
sor Herman to tell him what had happened and ask 
for his advice. Aside from trusting Herman, the two 



men believed he would have influence in convincing 
Hotchkiss and the President that this request was im- 
proper. Professor Herman, in turn, suggested that he, 
Garrow, and Mulloney should visit Dr. Morrison, 
Head of the University Health Services. Morrison, on 
reading the letter, said that he would refuse to parti- 
cipate in the scheme suggested by Hotchkiss. He said 
there was no evidence that Madison was ill and that it 
would probably be illegal to force him to submit to 
an examination. "Furthermore," said Morrison, "My 
job is to treat patients when they come to me - 
nothing more. Their medical records are confidential 
and will remain that way. It is not my place and 
would be a violation of my duties to the patient to 
provide Dean Hotchkiss with excuses for taking re- 
sponsibility himself. 

Armed with this information, Professor Herman 
met with the President, then with Dean Hotchkiss. He 
told them about his conversation with Dr. Morrison 
and apprised them that if they persisted in this re- 
quest they almost certainly risked a serious labor- 
management confrontation, which they could lose. 
Fortunately, Dean Hotchkiss's letter of April 3 never 
fell into the hands of George Madison or leaders of 
the support staff union. 

Several principles can be derived from this experi- 
ence. Most important among them is the need for 
chief executive officers to establish clear lines of com- 
munication between members of the academic side of 
things and the support staff. President Charles Ping of 
Ohio University did this through a Policy Council. 
The Council consisted of the President, the Provost, 
and three Vice Presidents: The Vice President and 
Dean of Students, the Vice President and Business 
Manager, and the Vice President for University Rela- 
tions. 

President Ping believed in shared decision-making 
among members of the Policy Council, wherein they 
were required to interact and share responsibility for 
all decisions that affected university policy. Every 
day, all members of the Council met for one half 
hour in the President's office. These meetings pro- 
vided touching points so that members of the council 
were constantly aware of each other's problems and 
could act as consultants to each other in their solu- 
tion. Members of the council exchanged correspon- 
dence, concerns and ideas, seeking guidance and as- 
surance from each other and accepting group respon- 
sibility for making important decisions dealing with 
goals and implementing policies for the organization. 
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According to President Ping, the daily meetings 
provided a far more meaningful and productive use 
of time than a weekly meeting scheduled for three or 
four hours would do. "Whatever the issues," said 
Ping, "weekly meetings are usually ponderous, always 
lasting the maximum time and often wasting every- 
one's time." 

During contract negotiating time with unions re- 
presenting university employees, a negotiating team 
would be established at Ohio University. No one from 
the Policy Council was a member of the team, but the 
team's chief negotiator communicated with the Coun- 
cil through the appropriate Vice President. In the case 
of support staff contract negotiations, this would be 
the Vice President and Business Manager. The Council 
itself provided the negotiating team with broad guide- 
lines, and the team had authority to negotiate an 
agreement within those guidelines - maintaining daily 
two-way communication with the Policy Council. 



If a Policy Council like Ohio University's had been 
in place at Great Lakes University at the time of the 
Madison case, Frank Garrow or the Vice President of 
Academic Affairs most likely would have brought up 
the issue at the Monday, March 3 1st meeting. More 
importantly, all members of the Council would have 
been aware of the potential impact of the situation 
on the university, and responsibility for solving the 
problem could have been clearly established and com- 
municated to the people who were most concerned. 
Ohio University's Policy Council illustrates the con- 
cept of an entire organization working together to 
accomplish jointly shared objectives, the administra- 
tive staff working with, not against, the faculty, and 
the faculty represented by Deans and the Provost, 
understanding that their knowledge and expertise is 
limited. In labor-management relations, more than 
any other area, the potential for damage to an organi- 
zation is greatest if there is no system for sharing 
administrative responsibilities. 
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Effective Contract Administration 



By Daniel J. Julius 

There is an anecdote about the late Prime Minister 
of Israel, Golda Meir, and the late U.S. President, 
Lyndon B. Johnson. The story goes that Johnson was 
relating the difficulties inherent in being president of 
over two hundred million people. "Yes," replied 
Golda warmly, "but consider how difficult it is to be 
president of two and one-half million presidents!" So 
too is the case in academe. The union steward, by vir- 
tue of a Ph.D. in geology, considers himself or herself 
an authority on contract interpretation - no matter 
that he or she did not participate in negotiations. Re- 
cently, in a round of bargaining involving skilled craft 
employees, I listened incredulously to a mechanic 
"automotive diagnostician" who, without flinching, 
announced that he too could run the physical plant 
because, "I have some budgeting experience." It is 
prudent to assume that regardless of the atmosphere 
of negotiations, differences over the intent, meaning, 
and application of the contract will make themselves 
known immediately following contract ratification. 
To a lesser extent, this continues for the duration of 
the agreement by self-appointed authorities. 

At the outset of any discussion on contract admini- 
stration, it is worth emphasizing that no approach, 
design, strategy, or plan will succeed unless those re- 
sponsible for this function are sensitive to the many 
internal constituencies who truly believe they possess 
a stake in the mission of the University and, there- 
fore, in the labor relations process. Beyond this, ef- 
fective contract administration depends on the prac- 
titioners' ability to secure the understanding and sup- 
port of three important audiences; executive manage- 
ment, middle managers and first line supervisors. The 
first because they reinforce and make legitimate an 
internal management system for contract administra- 
tion; the second due to their critical role in the daily 
administration of various institutional divisions, and 
the third because their behavior has an immediate and 
dramatic effect on the grievance process. 



It is essential that the e:u*re mmrsgement team be 
cognizant not only of their craa r«>tes and responsibi- 
lities in regard to collective bar^Tviiiing, but oif the in- 
terdependence of their actions on each other. Effec- 
tive contract administration demands that the aca- 
demic and non-academic sides of the house recognize 
the importance of communication and coordinated 
action. To the union that represents secretaries, the 
director of the Applied Social Science Respareft Insti- 
tute is no less a manager then the Assistant P^n 
Director. The. remainder of this chapter will outline 
the responsibilities of these three constituencies witfa 
respect to contract administration), 

EXECUTIVE MANAGEMENT 

The implementation of an internal management 
system initially requires consideration of the ques- 
tions listed below. The results of such deliberations 
must be communicated to all management personnel 
and be reflected in the management structure. 1 

L What is the most effective strategy for implement- 
ing m internal management system for contract ad- 
ministration? 

2. What individual shall responsible for providing 
guidance on contract administration issues to first 
line supervisors and other management personnel? 

3. In systemwide units, what individual on campus 
shall be responsible for communication with the 
(centralized) labor relations office? 

4. With regard to grievance administration, who shall 
be the president's designee at each level of the 
grievance procedure? Shall the same individual 
serve this function for academic arri support staff 
contracts? (This individual is charged with hearing 
and responding to employee grievances at the 
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appropriate formal level of the grievance proce- 
dure.) 

5. What internal or external checks can be instituted 
so that grievance responses at each formal level are 
consistent and technically sound? 

6. What is the most effective strategy to ensure that 
contracts will not conflict with various campus 
practices and policies? 

7. Who shall review the contract(s) to assess if any 
formal campus procedures or practices require con- 
tinuation, termination, or revision. 

8. How will such required or necessary changes in 
procedures or practices be implemented and then 
communicated to management and, if appropriate, 
the union. 

9. What internal procedure can be designed to evalu- 
ate whether informal practices, so prevalent in aca- 
deme, should become established policy or should 
be continued in an informal mode. 

To executive management falls the obligation to 
support a working administrative system for contract 
administration. It is especially important that indivi- 
duals who have the responsibility for contract admini- 
stration at various administrative levels be identified. 
Effective contract administration does not always 
necessitate the overhaul or termination of existing 
policies and procedures. Once contracts are ratified, 
management must determine whether existing or 
prior operating procedures are viable under new or 
previous labor agreements. If necessary, management 
must promulgate new arrangements to accommodate 
the terms and conditions of the contract. Executive 
management sets the tone for all managers in the or- 
ganization. The attitudes manifested will be reflected 
in the actions of subordinates. 

MIDDLE MANAGERS 

The involvement in the collective bargaining pro- 
cess by middle managers is difficult to gauge and has 
been largely ignored in the literature on collective 
bargaining in higher education. Yet, experience dic- 
tates that if deans and directors are not familiar or 
comfortable v/ith their rights, duties, and responsibi- 
lities in relation to the unionized work force, the con- 
tract will not be administered effectively. 

Depending on the particular institutional setting, 
middle managers are the individuals assigned to bar- 



gaining teams, the president's designee at various 
levels of the grievance procedure, and the people ap- 
pointed to serve on campus or system-wide task 
forces or committees that formulate and recommend 
to the president administrative policies and proce- 
dures. TTiey are the group responsible for the actions 
of first level supervisors. A breakdown in the collec- 
tive bargaining process can be, more often than no£ ; a 
breakdown in dealing with campus administration, 
particularly middle managers. 

Initially, middle managers must be brought, or en- 
ticed, into the collective baigaining process. This is 
important because it is not unusual for this group to 
perceive themselves as the big losers in the unionized 
environment. These perceptions have a basis in reali- 
ty. Unionization has redistributed power. Decisions 
are forced upward, away from departments and divi- 
sions to the central administration. The consultation 
process, so critical to the manner cf conducting busi- 
ness and which, prior io unionization, was informal, 
tacit, and customary, has been replaced with proce- 
dures that, are formal, explicit, and contractual. The 
advent of collective bargaining has brought more 
people into the decision-making process. Middle man- 
agers are now more accountable for decisions that, 
before bargaining, could be sent back to committees 
for further deliberation. Now, reliance on formal 
authority is greater and external reviews of internal 
decisions are more frequent. One result has been for- 
malization of policy, attention to fine procedural de- 
tail, consistency of treatment in evaluations and pro- 
motions. This has resulted in less authority for the 
dean or director. 

The above notwithstanding, it is not possible to 
administer the collective baigaining agreement with- 
out the support of middle management. Their famili- 
arity with the contract will enable them to provide 
support to the labor relations practitioner during and 
after negotiations. This knowledge and participation 
should be reflected in the actions of subordinates, 
usually first-line supervisors, who must administer the 
agreement. Extensive training sessions for middle 
managers should be conducted before and after nego- 
tiations. These individuals must be provided with an 
approximation of the limits and opportunities of 
managing in the unionized university as well as infor- 
mation on the subtleties of contract language. 

FIRST LINE SUPERVISORS 

Time spent in preparation for negotiations., careful 
drafting of contract language, and wide distribution 
of the correct interpretation of contract language 
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may be wasted if the contract is not properly admini- 
stered by first-line supervisors. In many cases the 
supervisor's account of an event later becomes the 
basis for management's action, even the entire theory 
of a case. An incorrect interpretation of contract 
language or the inability of the supervisor to record 
the precise details of an event can later be used or 
misused by a third party in deciding upon a contract 
dispute. In this respect, sloppy contract administra- 
tion by first-line supervisors can result in an erosion 
of management prerogatives even though such pre- 
rogatives were guarded jealously at the bargaining 
table. While there are no hard and fast rules that 
guarantee the contract will be administered properly, 
the labor relations practitioner must, at a minimum, 
insist that knowledge of the following is provided. 

An Understanding of the Union Steward's Role 

The union steward is elected or appointed to a 
position of trust by fellow employees. Supervisors 
tiiould know that stewards may be obligated, for legal 
or political reasons, to adopt a stance on a grievance 
with which the steward may not personally agree. In 
some instances, certainly not all, stewards informally 
weed out borderline grievances. The supervisor must 
recognize the steward's right to handle grievances. A 
related issue concerns the definition of a grievance. 
All fipst-line supervisors must comprehend this defini- 
tion. When supervisors remain oblivious or uninform- 
ed of their rights and responsibilities as well as those 
of union stewards, unproductive relations between 
the management and union may ensue. 

For example, first-line supervisors (and other man- 
agement personnel) may endeavor to prevent the use 
of or question the necessity of released time to em- 
ployees for grievance processing. If usage of released 
time is not adequately covered in the labor agreement 
or enabling legislation, then a policy for released time 
must be clearly communicated to first-line supervi- 
sors. This can be accomplished through contract 
manuals or on-site training. Enlisting the cooperation 
of first-line supervisors by keeping them aware of 
their obligations is not only a demonstration of cour- 
tesy, it is a practical necessity. 

The Meaning and Intent of the Agreement 

Upon the conclusion of negotiations and ratifica- 
tions of the contract, the agreement must be distri- 
buted to each first-line supervisor. Training sessions 
must be conducted to ensure that contracts are ad- 
ministered in a consistent and. uniform manner. 
Nearly all contract clauses, sven those that appear to 



be clear and understandable, are subject to interpre- 
tation. First-line supervisors should be advised that 
unions will test the boundaries of management's in- 
tentions (and fortitude) as the contract is administer- 
ed. When questions arise regarding the interpretation 
or application of a particular clause, each first-line 
supervisor must be able to communicate with an in- 
dividual who can provide authoritative guidance and 
accurate technical assistance. Above all, first-line 
supervisors must comprehend and adhere to the cor- 
rect procedures for expediting employee grievances. 
A contract manual, which interprets the agreement, 
should be accessible to first-line supervisors. 

No contract is written to cover every issue or situa- 
tion that might arise. Often contract language is 
vague, general, or non-existent. Contract administra- 
tion techniques must involve all the parties learning 
to live with the contract and with each other. Con- 
tract language need not be bent, ignored, or violated 
in this process. If this is the case, it suggests the con- 
tract (or relevant rule or regulation) needs to be re- 
written. 

The Relationship to the Bargaining Process 

Management negotiators and their union counter- 
parts strive to develop ongoing working relationships. 
The credibility of negotiators depends, in part, on 
their constituents' adherence to the terms and condi- 
tions of the contract. Such adherence may not be 
meaningful if internal management structures are ab- 
sent or if terms and conditions of the contract are not 
respected by either party. 

Ineffective contract administration will exacerbate 
relations at the bargaining table. For example, union 
negotiators may be obligated to address language (in 
prior policies or labor agreements) that is not or can- 
not be enforced. Union negotiators may also wish to 
address particular problems resulting from one indivi- 
dual who still insists on "doing it the way it has al- 
ways been done". Of course, numerous other cata- 
lysts influence the bargaining behavior of unions. The 
actions cf state legislators, automation or technologi- 
cal changes made in the work place, horizontal or ver- 
tical differentiation in the organization, competition 
or gains made by competing unions, promises made 
during organizing campaigns, who will vote for ratifi- 
cation, and the personal agenda of a bargaining 
team member all play a role. In any event, the nego- 
tiations process does not terminate upon contract 
ratification. Contracts are reopened and successor 
agreements are negotiated. Ongoing communication 
between the union and management on contract 
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interpretation and grievance administration is an ever 
present fact of life. 

In conclusion, an inability or unwillingness to im- 
plement a workable internal management system, 
sloppy first level supervision of the contract, or the 
failure of academic and non-academic administrators 



to communicate and coordinate actions, will result in 
difficulties at the bargaining table and in less flexibili- 
ty to resolve grievances. The labor relations practi- 
tioner must be a champion of the dictate that "the al- 
ternative to effective contract administration is pro- 
tracted, destructive, and expensive labor disputes. 



ENDNOTES 



1. The author gratefully acknowledges the contributions of colleagues 
at the California State University in the writing of the section. 
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PART FIVE: 
Selected State Experiences 



Bargaining in multicampus public systems is com- 
plex. In New York and California, for example, 
unionization occurs in college and university systems 
where state appropriations run over billions of dol- 
lars, students number in the hundreds of thousands, 
exclusive agents represent units of 15,000 or more 
employees, and Council of Presidents meetings are 
formal affairs attended by 30 or so individuals, nearly 
all holding the title of Vice Chancellor or President. 
In the California State University system, where the 
northern and southern campuses are close to the Ore- 
gon and Mexican borders, respectively, it is not un- 
common for an employee relations specialist to travel 
a thousand miles to settle one campus grievance. 

Collective bargaining in the City University of New 
York, a system located entirely in New York City, is 
as intricate as that found in major U.S. corporations. 
The system is comprised of 20 two-year and four- 
year campuses, including a law and medical school, 
and has many bargaining units, one of which consists 
of 15,000 full and part-time feculty. Although the 
numbers are smaller in Pennsylvania or Massachusetts, 
the political and economic forces that condition and 
mold the environment in which bargaining occurs are 
no less complex. 

The contextual factors that nurture and sustain 
unionization in all multicampus state systems are 
similar. For example, institutional funds are con- 
trolled by the governor and state legislature. Leaders 
of public sector unions often know as much about 
proposed or actual appropriations to the university 
system as the chief financial officer. Substantive ne- 
gotiations can occur over layoff procedures or em- 
ployee rights to due process, but rarely occur over 
wages and salaries. 

Centralization lends itself to collective bargaining. 
For example, decisions over wages, hours, and terms 
of employment that effect an entire system work- 
force are quite naturally made in centralized offices. 
Unions that represent employees in systemwide units 



endeavor to negotiate with managers in those offices. 
In unionized systems, bargaining team members rare- 
ly establish ongoing working relationships with their 
counterparts. They interact with each other in one 
forum during the entire year - at the bargaining table. 
This is another reason why collective bargaining in 
multicampus systems is often more formal and more 
adversarial than bargaining in smaller organizations. 

The presence of legislators and parameters set forth 
in enabling legislation are common denominators in 
unionized multicampus systems. Complex structures 
and political environments have fostered many inter- 
esting alignments of bargaining agents. For example, 
faculty at the California State University (19 cam- 
puses) are represented by California Zr:te Employees 
Association, National Education Avvociation, and 
American Association of University Professors. The 
faculty at Florida State University System (nine cam- 
puses) are represented by NEA and American Federa- 
tion of Tcichers. The faculty at the University of 
Hawaii (nine campuses) are represented by AAUP and 
NEA. The New Jersey State College System faculty 
(eight campuses) are represented by AAUP and NEA. 
The New Jersey State College System faculty (eight 
campuses) are represented by AFT and NEA. In the 
City University of New York (20 campuses), faculty 
are represented by AAUP and AFT. The Pennsylvania 
State College and University System (14 campuses) 
faculty coalition consists of the Association of Penn- 
sylvania &iate College and University Faculty, AAUP, 
and AFT. Employees at smaller o.t single unit institu- 
tions are rarely represented by mergers of exclusive 
bargaining agents. For a comprehensive listing of all 
institutions with exclusive bargaining agents, see: 
Joel M. Douglas and Carol Rosenberg, Directory of 
Faculty Contracts and Bargaining Agents in Institu- 
tions of Higher Education (New York: National 
Center for the Study of Collective Bargaining in 
Higher Education and the Professions, Baruch Col- 
lege, CUNY) 1983. 
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Institutional and demographic factors provide in- 
sight toward understanding unionization in multi- 
campus systems. Of greater importance is enabling 
labor legislation. Two of the chapters in this section 
examine unionization in states where enabling legis- 
lation was recently passed — California and Illinois. 
Each of the authors either served as chief spokes- 
person or played an important role in the develop- 
ment and implementation of administrative structures 
to accommodate bargaining in a multi-campus 
system. 

Dr. Caesar J. Naples explores the preparations a 
multi-campus system must undertake in order to bar- 
gain effectively with employees in systemwide units. 
The article also focuses, in a frank and critical way, 



on the role of the personnel officer in collective bar- 
gaining. 

Mr. Thomas M. Mannix provides a comprehensive 
analysis of collective bargaining in the University of 
California, the most prestigious public university sys- 
tem in the U.S. The chapter offers an excellent com- 
mentary on administrative changes necessitated by 
enabling labor legislation and an affirmative vote for 
unionization. 

Ms. Sandra L. Harrison writes on collective bargain- 
ing in Illinois, where enabling labor legislation was 
sanctioned in 1983. She discusses the advantages and 
disadvantages of bargaining without the protective 
umbrella of a labor statute. 
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How to Organize the Administration 
of u fiuIti-Campus System for Bargaining 



By Caesar J. Naples 

When a university faculty choose to unionize and 
demands to bargain collectively with the administra- 
tion, the institution is faced with a significant test. 
Faculty collective bargaining challenges the univer- 
sity's ability to respond in an organized and coor- 
dinated manner and requires the combined and co- 
operative efforts of the governing board, the chief 
executive, the budget planners, and the academic of- 
ficers, as well as institutional researchers and the em- 
ployee relations professional. While this is no mean 
feat when attempted on a single campus, collective 
bargaining in a multi-campus system creates seeming- 
ly endless combinations and permutations that appear 
to defy rational resolution. 

This chapter explores the necessary preparations 
administrators in multi-campus systems must under- 
take before bargaining with employees in system- 
wide units. It discusses the considerations required 
for these preparations, as well as the training and 
utilization of new and existing groups, offices, and 
individuals. It also looks at a key function, the per- 
sonnel office, in a frank and critical way* to assess the 
role of the personnel officer in collective bargaining. 
The observations are equally applicable to staff bar- 
gaining; where differences are important, an effort 
was made to identify them. 

Universities often regard collective bargaining pure- 
ly as a personnel matter. While the impact of collec- 
tive bargaining on the personnel function is enor- 
mous, the impact on the academic side of the house is 
also significant. Most issues of collective bargaining — 
salaries, appointment, evaluation, promotion, reten- 
tion, tenure* sabbatical leaves, etc, ~ are routinely 
catalogued foi the university's lexicon ft&dei 1 person- 
nel matters", but the impact of th& cfa-ftOgss fhitf $aay 
accompany collective bargaining pyrv^J^ ^he ^.adversi- 
ty. For example, tighter restrictions -*Sft -ffaiJSUUtag 
process can significantly limit the di^rotktfi tgadftHtt* 
ally enjoyed by academic depttttstiffifa 3ft sfifectiftg 
their colleagues. Aside from the #$&£Mh&ii®n in & faff* 
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gained agreement of shorter timetables within which 
to act, a limitation on ths materials and evidence that 
can be used and the likelihood that the process — if 
not the substance — of the academic judgment will be 
tested in the grievance procedure represent a dramatic 
departure from the traditional way an academic de- 
partment functions. Its personnel, procedures, reason- 
ing, and conclusions will be scrutinized by people 
from within and outside the university. Recordkeep- 
ing will be different since more documentation, both 
of process and of judgment, will be necessary to illus- 
trate and establish what has occurred. Academic 
decision-making will take more time for an already 
harassed chair or dean. 

Let's take another example: part-time employees. 
Faculty unions frequently seek to limit or restrict the 
university's ability to hire or retain part-time, non- 
tenure-track faculty. The rationale for this stance is 
to provide more job security to full-time employees 
afts? reduce the administration's discretion in matters 
fo££ : T as promotion and retention. (Part-time em- 
ployees traditionally have not earned tenure or civil 
service status, have not participated in all fringe bene- 
fits available to full-time employees, and have repre- 
sented the areas of greatest ebb and flow as the uni- 
versity balances its budget by reducing or increasing 
part-time employees.) As unions clothe themselves 
in the banner of gender equality (i.e., seek to improve 
the benefits and job security of part-time faculty, 
who are in large measure, female) their demands at 
the bargaining table are difficult to resist. A unions' 
successful drive to reduce the number of part-timers, 
or to limit the time a part-time employee may be 
kept on the payroll without earning tenure, will mean 
that a significant management budgetary tool will be 
lost. If these bargaining implications and others like 
them are not appreciated early in the process, or pre- 
paration is not made to deal with them, valuable time 
will be lost and errors will be made that could have 
been avoided. 
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early in the process, or preparation is not made to 
deal with them, valuable time will be lost and errors 
will be made that could have been avoided. 

Further complicating the situation is the fact that 
administrators will be called upon to develop system- 
wide positions on issues that were before addressed 
by the component campuses, perhaps at the depart- 
mental level. In all likelihood, each entity has devel- 
oped a different response and believes its own answer 
to be best for itself. Not only must the system answer 
problems unfamiliar to it, therefore, but these an- 
swers must supplant the differing responses already 
in place, which are probably functioning reasonably 
well. 

It is part of the logic of systemwide collective bar- 
gaining that, often, perfectly good local policies be 
replaced by a single systemwide one. The rationale 
may be that the union perceives an advantage in sup- 
porting one policy over another. Or distinctions may 
be feared to cause differences so thst a kind of equal 
protection problem is posed, compelling the union to 
ensure that portions of its constituency are not treat- 
ed disparately. There are cases, however, where local 
policies may not be functioning well. The point is 
that the systemization process will commence for one 
reason or another. 

How does a multi-campus system select a single 
position on an issue from among the many practices 
extant on the campuses? University leaders who wish 
to avoid undesirable standardization that can stifle 
innovation and creativity will be required to find 
systemwide solutions that will provide for flexibility 
in dealing with diverse administrative styles and insti- 
tutional structures. 

ORGANIZING MANAGEMENT 

The multi-campus university system wili irrfcnedi- 
ately be faced with the challenge of pJamiing fpr col- 
lective bargaining. While it is possible to bring to- 
gether six or even 10 presidents, provosts, or person- 
nel officers to discuss problems, involving 10, 15, or 
20 institutions in anything more than a superficial 
gathering is quite complex. Yet, failure to provide for 
involvement of pimcipal administrators from each 
campus can have negative consequences. Many union 
demands stem from specific problems that occur on 
campus. The involvement of campus administrators 
in the development of the university's response can 
enhance the changes of an accurate and knowledge- 
able response. Furthermore, it is useful to have the 
most expert advice that can be obtained in respond- 



ing to union demands. Finally, once bargaining is con- 
cluded, it is essential to have a cadre of campus per- 
sonnel who u n derstand the collective bargaining pro- 
cess. 

THE COLLECTIVE BARGAINING ADVISORY 
COMMITTEE (CBAC) 

An advisory group that will play a key role in the 
collective bargaining process must be convened. I sug- 
gest this group comprise 10 to 12 campus administra- 
tors including presidents, vice presidents for academic 
affairs, vice presents for administration, deans, and 
personnel/employee relations officers. It is desirable 
that all campuses in the system be represented on the 
Collective Bargaining Advisory Committee. This may 
not be possible if the system is too large. If the ad- 
visory committee becomes too large, however, it is 
unlikely to function cohesively. Efforts should be 
made to appoint individuals who are respected by 
their colleagues and wno will bring to these delibera- 
tions the best thinking of their offices. While their 
role is not solely to represent the interests of their 
own campus committee members, suggestions should 
be acceptable at home. Their salient perspective, how- 
ever, should be from the office they hold; i.e., a presi- 
dent's viewpoint, that of a vice president for adminis- 
tration, etc. A full range of viewpoints will be helpful 
and will lead to the most useful advice. 

Members of the Collective Bargaining Advisory 
Committee should have access to colleagues through- 
out the system for the purpose of discussing specific 
provisions or obtaining advice. The committee should 
be chaired by the system officer responsible for the 
collective bargaining function. The chief negotiator 
should sit on the committee while the employee rela- 
tions office provides staff assistance. Other system 
executives should occasionally attend the committee 
meetings to familiarize themselves with the issues and 
take part in discussions involving specific areas of re- 
sponsibility. Of course, these executives will also have 
the opportunity to discuss these matters in executive 
staff meetings. 

The CBAC can be augmented, as the need for spe- 
cial expertise requires. Specific matters may be re- 
ferred to subject task forces (e.g., an architect, a safe- 
ty officer, and a fiscal officer might comprise a com- 
mittee to analyze union demands, recommend policy, 
and suggest a response on parking problems or 
OSHA). Occupational committees (such as classifica- 
tion or retirement specialists) may also be formed. 
The CBAC is an important component in a successful 
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collective bargaining program. If it functions well a 
major obstacle to effective decision-making will have 
been overcome. 

A training workshop/retreat where committee 
members discuss collective bargaining should be con- 
ducted. Committee members should, for example, un- 
derstand the entire process including the legal frame- 
work for collective bargaining, the scope of bargain- 
ing, the process and techniques of negotiations, the 
politics of unions, impasse resolution mechanisms, 
ratification, unfair labor practices, contract adminis- 
tration, and grievance processing. The better the com- 
mittee members understand collective bargaining, the 
more valuable they will be to the system. 

Secondly, subject matter areas covered in typical 
collective bargaining agreements must be discussed 
thoroughly. Specific goals in each area should be 
identified and a bottom-line position identified. This 
bottom-line represents the greatest concession the 
bargaining team is empowered to make and still be 
assured of the full support of the CBAC. This confi- 
dential document (which I call the "black book") 
should not be regarded as the complete agreement. 
Indeed, from management's perspective it may repre- 
sent the least desirable contract. Rather, it is a col- 
lection of perimeters in each of the areas described. 

At least one member of the CBAC should sit on 
a bargaining team. This experience will be a useful 
practicum to continue the education of members 
of the CBAC. Committee members may also assist 
negotiators to respond in ways consistent with the 
intent of the CBAC. I would not hesitate to press 
the CBAC members into service, telephoning other 
CBAC members to sound them out on various 
matters during bargaining. 

THE COUNCIL OF PRESIDENTS 

All of the issues involving important policy deter- 
minations should be brought before the systemwide 
council of presidents. The presidents who sit on 
CBAC can assist in identifying those issues that need 
not be discussed with the council of presidents. The 
best advice is to err on the side of too much consulta- 
tion. As the presidents become more familiar with 
the process and the participants, they will come to 
rely on CBAC for many decisions. 

The employee relations office should provide an 
abbreviated training program for the council. This 
program will provide presidents with a better under- 



standing of the process they face and enable them to 
provide better assistance to the bargaining team. Eaoh 
item in the black book should be thoroughly discuss- 
ed and modifications made to ensure the support of 
the presidents. During bargaining, the chief nego- 
tiator should provide progress reports to the council. 
Because the first round of bargaining is likely to raise 
presidential apprehension, these reports should be fre- 
quent and comprehensive. Later on, once a satisfac- 
tory level of understanding and trust has been 
achieved, the reports can be more abbreviated. No 
president should ever be surprised by the contents of 
a collective bargaining agreement. 

THE ROLE OF THE GOVERNING BOARD 

While presidents and other administrators must be 
active in the process of collective bargaining by virtue 
of their responsibilities to administer or to live within 
the negotiated agreement, the role of the governing 
board is not as clear. Some boards delegate the entire 
collective bargaining function to the system chancel- 
lor, following the model of governance prevalent in 
modern corporations. Others choose to keep abreast 
of the process but not to become deeply engaged in 
it. A few may decide to direct or conduct the bargain- 
ing themselves. Virtually any model can be successful. 

The governing board should undergo a brief train- 
ing program that outlines what can be expected as the 
collective bargaining process unfolds. For example, 
the board should be prepared for a pre-election cam- 
paign conducted by competing unions, which may in- 
clude promises of benefits and possible attacks on the 
administration and the board. It should be stressed 
that employee unionization, in the public sector at 
least, is not necessarily a result of employee dislike of 
the administration or board. The reasons public em- 
ployees unionize are well documented elsewhere, but 
no good purpose will be served if the governing board 
takes it personally. The collective bargaining process, 
with its demands, counter offers, late night meetings, 
and around-the-clock bargaining sessions, should be 
demystified for the board during the training pro- 
gram. Some members of the board may be accus- 
tomed to collective bargaining in their own business 
or industry and may come to the university with a 
different set of understandings. The scope of bargain- 
ing, impasse process, right to strike, and confiden- 
tiality or absence of it in public sector bargaining, 
should be discussed. For example, it should be stress- 
ed that the union or the employees may attempt to 
end-run the bargaining team and approach the Board 
directly. Such efforts can significantly undermine the 
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bargaining process. The Board should agree to rebut 
such efforts politely but firmly and direct the con- 
cerned employees back to the bargaining table. (With- 
out such an understanding, I hasten to add, the suc- 
cess of the bargaining is seriously jeopardized.) If the 
Board is concerned that collective bargaining can 
undercut its role within the administration, it should 
insist upon thorough and periodic progress reports. 
It may also wish to sign off either on the black book 
bargaining positions or on major policy issues identi- 
fied by the system's chancellor, the council of presi- 
dents, or the CBAC. 

The governing board must give sufficient authori- 
ty to its bargaining team to enable it to reach agree- 
ment. Failure to delegate sufficient authority in ad- 
vance will mean that the Board will become en- 
meshed in detailed operational policy during the bar- 
gaining. It is better, I suggest, for the Board to set or 
approve more general policy and permit the chancel- 
lor and presidents to set operational policy. 

Since most governing boards in higher education 
retain the authority to ratify collective bargaining 
agreements, the board should be briefed regularly on 
the progress of bargaining to ensure its understanding 
of the agreement. If the negotiators need additional 
authority thoy must return to the board to seek it. 
At the conclusion of negotiations, the agreement 
should be passed to the board through the CBAC and 
the council of presidents. If the process has been 
carried out and board members have been kept in- 
formed, ratification should follow smoothly. 

SETTING GOALS IN COLLECTIVE BARGAINING 

Many institutions err because they believe the sole 
purpose of collective bargaining is to reach agreement 
without losing too much managerial authority. When 
negotiators bring back an agreement that still permits 
administrators to manage the institution, executive 
management is satisfied. Unfortunately, this is a 
short-sighted view of collective bargaining and may 
result in the loss of an opportunity to obtain needed 
changes in institutional operations. The university 
ought to set substantive goals for the bargaining pro- 
cess and have, as one of its aims, the attainment of 
as many of the goals as possible. 

Setting goals is difficult because it requires a know- 
ledge of bargaining and involvement by campus and 
system administrators who are not usually involved in 



personnel matters. As I attempted to illustrate at the 
beginning of this discussion, collective bargaining is 
likely to have a significant impact on academic plan- 
ning and budget planning., along with virtually all 
other administrative activities in a university system. 
Time must be spent familiarizing executive manage- 
ment with the bargaining process, including the kinds 
of issues bargaining can and will address, the poten- 
tial for change, and the ability of bargaining to pre- 
vent change as well. Each office should be encouraged 
to review those aspects of its operations that could 
be affected by collective bargaining and to discuss 
ways in which collective bargaining can be used to im- 
prove the status quo. For example, the fringe benefits 
officer should be asked to identify defects or omis- 
sions in the university's fringe benefit offerings with 
an eye toward addressing those omissions at the bar- 
gaining table. Academic planning officers may advise 
that a program may be so under-subscribed that lay- 
offs are a distinct possibility. This suggestion may 
lead to careful scrutiny of existing layoff procedures 
and related goals that should be addressed in the bar- 
gaining process. 

The executives who are responsible for the admin- 
istrative functions of an institution can be viewed as 
the client of the bargaining team. Their needs should 
be a paramount goal and a significant determinant in 
setting bargaining objectives. Put another way, the 
process of goal-setting for bargaining involves a co- 
operative effort between the negotiators and the rest 
of the administration. It begins when negotiators pro- 
vide sufficient training and information so that other 
administrators understand the limits and potentials 
of collective bargaining. As this level of understand- 
ing is achieved, needs can be identified and defined 
with the assistance of the collective bargaining ex- 
perts. Occasionally, unrealistic goals will be advanced 
and the role of the negotiator will be to suggest more 
achievable objectives. During this discussion, negotia- 
tors will also be educated on the substance of matters 
they will be bargaining. This process will be repeated 
at each level of consultation: CBAC, council of presi- 
dents, and governing board. This is particularly true 
when goals are set by one group that may be incon- 
sistent with those discussed by another. The process 
should be repeated until a clear set of objectives has 
been identified. While this consultative process may 
appear to be burdensome, it is absolutely essential to 
the success of the endeavor. Failure to take time 
with each constituent group will result in less valuable 
input from them at best, or alienation at worst. 
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CONFIDENTIALITY 

Some negotiators believe that the process of collec- 
tive bargaining can only be conducted in the strictest 
secrecy. This is incorrect. There is only one reason for 
secrecy in collective bargaining. It is that publication 
of a union or management position on any issue may 
make it more difficult to modify that position later. 
Consequently, I favor confidentiality of the bargain- 



ing process from the media until final agreement is 
reached. The wise negotiator, however, keeps the ad- 
visory groups, CBAC, council of presidents, and the 
Board fully apprised of the bargaining. One effective 
way to accomplish this is to send them copies of the 
typed bargaining minutes prepared by the administra- 
tive team. In addition to the written reports, the 
negotiators should meet with the advisory groups 
regularly to discuss the bargaining first hand. 



THE ROLE OF THE PERSONNEL OFFICER 



I have rarely discussed the advent of collective bar- 
gaining in a university without the personnel 
officers present asserting that their role is not suffi- 
ciently appreciated by the president or that others 
are more centrally involved in the planning for and 
negotiation of the collective bargaining agreement. 
Once the faculty agreement has been negotiated, the 
personnel officer is rarely the chief faculty grievance 
officer, although the personnel officer is often used 
as a resource in the processing of faculty grievances. 
The personnel officer is often the chief grievance 
officer for staff agreements but, despite the added 
workload, there is rarely an increase in salary, staff, 
or status. 

Part of the reason for this phenomenon is the his- 
torical bifurcation of the academic personnel func- 
tion from the staff personnel function. This 
is founded in the belief that the processing of docu- 
ments incident to the hiring, reappointment, evalua- 
tion, tenuring, and promotion of the faculty were 
more conveniently accomplished in the same office 
that oversees the academic judgments involved in 
those actions. The non-faculty personnel office is fre- 
quently headed by a professional personnel officer 
with training and experience in one or more of the 
traditional areas of the personnel function: training, 
manpower development, recruitment, affirmative 
action, classification, or benefits administration. The 
faculty personnnel function is often conducted by a 
former faculty member who would like to enter 
higher education administration as a career change. 
Without special training in any sub-area of the person- 
nel field, this individual may hold the title of Dean of 
Faculty or Associate Vice President for Adacemic Af- 
fairs. Despite the disparity in pertinent career-related 
education, training, and experience, the faculty per- 
sonnel officer is often more highly paid than the non- 
faculty counterpart. Additionally, in part because of 
the lack of experience of the faculty personnel officer 



in these areas, little effort is directed toward faculty 
development, training, or job enrichment for acade- 
mic employees. Instead, these tasks are left to equal- 
ly untrained department chairs, committees, and 
deans. In fact, so little is done in the area of career 
counseling for faculty members that the concept of 
retraining faculty members who labor in low demand 
disciplines is still seen as innovative and experimental. 

Collective bargaining represents a significant oppor- 
tunity for personnel officers to expand their contri- 
bution to the university and demonstrate their value 
as part of the administrative team. To begin with, 
personnel officers ought to become as knowledgeable 
as possible in the areas of faculty and staff collective 
bargaining. There are courses offered in most regions 
of the country that provide such information 
training. Voluntary self-improvement in this area is 
certain to be rewarded, at least in enhanced job satis- 
faction if not in more concrete ways. 

Secondly, personnel officers must recognize that 
the values and traditions associated with faculty per- 
sonnel functions are different from those of non-aca- 
demic personnel. For the staff personnel officer to 
work effectively with faculty requires familiarization 
with faculty processes, including evaluation, tenure, 
and promotion. Thirdly, personnel officers must 
recognize the importance of credentials in dealing 
with the faculty. A Master's degree or doctorate in 
public administration or higher education administra- 
tion opens doors that may otherwise be closed. Final- 
ly, it is my experience that a number of personnel of- 
ficers have adopted the standard response of some 
attorneys. When the client is seeking advice on how 
to accomplish a desired goal, the attorney says that it 
is illegal, but fails to suggest a constructive alternative 
to enable the client to achieve the desired end or 
something close to it. Personnel officers too frequent- 
ly are perceived as obstacles to accomplishing a goal 
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desired by the president, vice president, or deans. The 
personnel officer who can assist the executive staff in 
reaching its goals is more likely to be considered for 
further responsibilities in the area of collective bar- 
gaining. 

Collective bargaining is sure to create uncertainty 
and ambiguity in a university. The personnel officer 
who assists in resolving that uncertainty and who can 
manage the ambiguity will see the position grow and 
be rewarded. 

CONCLUSION 

Collective bargaining requires a new cooperation 
and coordination within a multi-campus university 



system. Properly planned, the university's response 
can be accurate and effective and can bring the uni- 
versity's differing functions into a more harmonious 
and better functioning relationship. Administrators 
can work together and assist in the formulation and 
implementation of collective bargaining policy and 
the by-product can be a more efficient and effective 
partnership. Failure to plan for and cooperate in the 
conduct of collective bargaining can result in or in- 
crease devisiveness, suspicion, and less effective re- 
sponses. Collective bargaining also provides an oppor- 
tunity for personnel officers to enhance their value to 
the institution if they choose to grasp it. 
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The California Experience: 
An Unusual Law, Institution, and Approach 



By Thomas M. Mannix* 

The University of California has been preparing for 
collective bargaining for several years. The State Leg- 
islature began studying public sector bargaining legisla- 
tion in the early 1970's. After appointing a committee of 
labor relations experts to study the phenomenon, the Leg- 
islature rejected the committee's advice and refused to 
adopt a general purpose statute. Instead, the Legislature 
opted for a piece-meal approach. 

The Higher Education Employer-Employee Relations 
Act (HEERA), the fourth in a series of public employee 
statutes, extended labor relations legislation coverage to 
employees of the University of California, the California 
State University System, and Hastings College of Law. 
The Berman Act, as it is sometimes known, went into 
effect on July 1 , 1979. HEERA was preceded by statutes 
for city and county employees, public school and com- 
munity college employees, and state employees. 

UNIVERSITY OF CALIFORNIA PROFILE 

The University of California was founded on March 
23, 1868, as a coeducational, nonsectarian, Land Grant 
institution. It was designated a Sea Grant institution in 
October, 1973. The Regents of the University of Cali- 
fornia has 28 members, four of whom are nonvoting 
members. Of the 24 voting members, seven are ex officio 
members who serve by virtue of other offices held: (1) 
Governor; (2) Lieutenant Governor; (3) Speaker of the 
Assembly; (4) Superintendent of Public Instruction; (5) 
President of the University; (6) President of the Alumni 
Association of the University of California; and (7) Vice 
President of the Alumni Association. Sixteen voting 
members of the Regents are appointed to 12-year terms 
by the Governor and a Student Regent is appointed by 
the Board for a one-year term. Two Regents-designates 
and the Chair and Vice Chair of the university-wide Ac- 
ademic Council (Senate) serve as the four nonvoting 
Regents. 



*The author gratefully acknowledges the assistance of George D. Dickinson, 



The University consists of nine campuses: Berkeley, 
Davis, Irvine, Los Angeles, Riverside, San Diego, San 
Francisco, Santa Barbara, and Santa Cruz (including five 
medical schools and hospitals, three law schools, and 
more than 50 organized research units, such as the Scripps 
Institution of Oceanography) and three Department of 
Energy Laboratories (Lawrence Berkeley, Lawrence Liv- 
ermore National, and Los Alamos Scientific National 
Laboratory). In 1981, more than 115,000 employees 
worked for the University of California. The Fall Quarter 
1981 enrollment totaled nearly 139,000 students (98,508 
undergraduates, 27,544 graduate students, and 12,648 
health sciences students). The 1980-1981 budget totaled 
$3,748,704,000. HEERA covers all of the University of 
California employees at the nine campuses and the two 
Lawrence Laboratories located within the state. 

BARGAINING PLANS 

Preparing for bargaining within such a complex or- 
ganization formally began with the appointment of a com- 
mittee of campus and Systemwide Administration rep- 
resentatives under the direction of the Vice President — 
Academic and Staff Personnel Relations (A&SPR). The 
committee developed a plan, evolutionary in nature, which 
would be amended as experience with HEERA dictated. 
The plan would provide guidance for University man- 
agement. Seven policy assumptions provided the foun- 
dation for the University's planning. 

1. The University will continue efforts to create and 
maintain a working environment for employees that 
makes it unnecessary for them to choose collective 
bargaining. This is true both for academic and staff 
personnel. In addition to continuing and improving 
consujtation with academic and staff personnel as in- 
dividuals and in groups, the University intends to 
develop programs that benefit employees and that 
strengthen the institution's personnel system. The goals 
of such programs include competitive salary and ben- 
efit levels for University employees, open commu- 

ger. Labor Relations, Lawrence Livcrmorc Laboratory. 
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nications within the University, broad and equitable 
processes for resolving employee complaints and 
grievances, and effective supervision. 

2. As collective bargaining legislation is implemented, 
it will be in the best interest of the University to 
maintain existing relationships and to build on the 
existing roles of those who are involved in decision- 
making processes, both internally and externally. 

3. It is important for the University community to have 
a clear understanding of the University's position on 
the issues that are involved in collective bargaining 
and of who is responsible for which activities. 

4. The University cannot control the ultimate outcome 
of many issues of labor relations and collective bar- 
gaining since there are several other parties involved 
in the resolution of these issues; for example, the 
Public Employment Relations Board, the Department 
of Finance, and the Legislature. 

5. Insofar as collective bargaining is concerned, the ex- 
ternal relations of the University, with both State and 
Federal governments, are principally the responsibil- 
ity of Systemwide Administration, rather than that of 
the campuses and the Laboratories. 

6. A small number of bargaining units will be in the best 
interest of the University. Specifically, this means the 
formation of bargaining units according to the broad- 
est possible geographic and occupational groups, con- 
sistent with a community of interest among the em- 
ployees within the units. In a!J cases (except as 
otherwise specifically provided in the HEERA) the 
University's preference is for systemwide bargaining 
units; this preference is reflected in the relevant pro- 
visions of the law, which the University helped to 
influence while it was in its formative stages. A small 
nuniuer of bargaining units facilitates the integration 
of collective bargaining with other components of the 
University's personnel management system (e.g., 
classification and compensation) and dampens the 
whipsawing of management that often occurs when 
bargaining units proliferate. 

7. Improved communications programs, intensified ac- 
ademic and staff personnel policy review, and more 
diligent adherence to existing policies at the opera- 
tional level will be necessary in this new environment. 

External Roles 

The University of California concentrated on both ex- 
ternal and internal organizational roles and relationships. 



External relationships included non-state funding agen- 
cies, the Department of Finance and the Legislature, the 
Governor's Department of Personnel Administration, and 
the Public Employment Relations Board. 

The primary non-state funding agency involved with 
the University of California is the Department of Energy 
(DOE), which finances the Lawrence Laboratories. There 
has long been a detailed interrelationship between the 
University and the DOE. A key member of the Vice 
President-A&SPR's staff had been responsible for keep- 
ing DOE informed and obtaining its permission, where 
necessary, on personnel and salary matters. The Assistant 
Vice President — Staff and Management Personnel retains 
responsibility for liaison with the Department of Energy. 
The Assistant Vice President (AVP) is responsible for 
consultation with DOE representatives before basic man- 
agement positions are announced publicly. HEERA re- 
quires that all initial proposals of exclusive representa- 
tives and of the higher education employer that relate to 
matters within the scope of representation be presented 
at a public meeting before any actual bargaining begins 
(Sec. 3595-a). In addition, DOE representatives are to 
be kept informed as to the course of the negotiations by 
the AVP. Depending upon the unit of employees involved 
in the bargaining, DOE representatives may even be asked 
to concur with the contract, in whole or in part, that 
emerges from the bargaining process. 

The Department of Finance and the Legislature are 
deeply involved with the University's budget process. 
Section 3572. 3-a of HEERA requires the University to 
"maintain close liaison with the Department of Finance 
and the Legislature relative to the meeting and conferring 
on provisions of the written memoranda which have fiscal 
ramifications." That same section also specifies that the 
University submit its requests for funding in the aggregate 
for all state-funded employees. It is the University's in- 
tention to fold these aggregate funding requests for sal- 
aries and benefits into existing budget processes, when- 
ever possible. Therefore, under HEERA, the lead 
responsibility for contact with the Department of Finance 
and the Legislature remains wkh those systemwide ad- 
ministrators responsible for the University's budget proc- 
ess. It is hoped that by using the budget personnel for 
this liaison work, the relationship can be limited to one 
of a fiscal nature. A detailed review of proposed collective 
bargaining agreements by the Legislature and the De- 
partment of Finance could lead to intrusion into the gov- 
ernance of the University. 

Liaison with the labor relations arm of the executive 
branch of state government is critical to the University 
of California. The impact of the state's contracts on the 
University is expected to be substantial. The Department 
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of Personnel Administration (DPA), originally called the 
Office of Employee Relations, negotiates the contracts 
for slate employees in 20 units. The Director — Collective 
Bargaining Services, a Systemwide Administration of- 
ficial who reports directly to the Vice President — A&SPR, 
has primary responsibility for rraintaining liaison with 
the DPA in matters relating to collective bargaining. 

The final external role involves the Public Employment 
Relations Board (PERB). This five-member Board, ap- 
pointed by the Governor, is responsible for administering 
HEERA as well as the state employee bargaining law 
(SEERA) and the public school and community college 
employee bargaining law (EERA). Since EERA became 
law in 1976 and SEERA became effective in 1978, PERB 
had established rules and regulations before HEERA be- 
came effective. PERB's rules for higher education em- 
ployees parallel its rules and regulations for other em- 
ployees in California covered by similar legislation. 

PERB's unit determination activity started in July, 1979, 
when the first petitions for certification and requests for 
recognition were filed with the agency. To date, PERB 
has been very active under HEERA. Unfair labor practice 
charges have been filed against the University by a variety 
of employee organizations and by individual employees. 
Some of these charges have been settled informally, oth- 
ers have gone to hearing and the administrative law judges' 
decisions have been accepted by the parties. In other 
cases, the decisions have been appealed to the Board and 
the Board has issued final decisions. Two or three of the 
Board's decisions have been appealed to the state courts. 

Lead responsibility for dealing with the Public Em- 
ployment Relations Board rests with the General Counsel 
of the Regents of the University of California. Under the 
Bylaws of the Board of Regeitfs, the General Counsel 
has general charge of all le^u! matters pertaining to the 
University (Sec. 21.2). Rcpr* Natives of the General 
Counsel's office represented the University before PERB 
as the agency was developing its rules and regulations 
for HEERA and presented the University's positions on 
appropriate bargaining units, questions of majority sup- 
port, election procedures, status of supervisory employ- 
ees, and the like. The Director — Collective Bargaining 
Services, Director — Academic and Staff Employee Re- 
lations, the Academic and the Staff Management As- 
sistant Vice Presidents all work closely with the Genera! 
Counsel's office in dealing with PERB. 

Internal Roles 

The University of California has developed plans and 
responsibilities for the internal role(s} to be played by 
several individual managment employees and groups. 



Section 3562-h of HEERA defines the Regents, including 
any person acting as an agent of the Regents, as an em- 
ployer. On March 16, 1979, after HEERA had been signed 
by the Governor but still several months before its ef- 
fective date, the Regents adopted the policy that the Pres- 
ident and those of his or her staff to whom he or she may 
delegate such authority be designated as agents of the 
Regents to carry out, with appropriate consultation with 
the General Counsel of the Regents, the collective bar- 
gaining responsibilities of the University under the Higher 
Education Employer-Employee Relations Act and within 
policy set forth in relevant by-laws and standing orders 
of the Regents and other Regental policies. 

The Regents receive regular reports from the President 
with regard to any significant labor relations develop- 
ments. A subcommittee of the Committee on Finance 
concerned with employee relations meets with and re- 
ceives reports from the Vice President — A&SPR. The 
Regents also have become involved in allocating monies 
for HEERA-related activities in the regular budget cycle 
and in special authorizations (see the section below on 
the University's Information Campaign). 

The President is the chief executive officer of the Uni- 
versity. In addition, he or she is a voting member of the 
Board of Regents and has been specifically delegated the 
responsibility and the authority to act on behalf of the 
Board in HEERA-related matters. As such, the Presi- 
dent's written authorization is necessary before any pro- 
posed memorandum of understanding (HEERA-ese for 
contract) becomes an official University document. In 
many higher education systems, the governing board re- 
tains or is unable to delegate this ratification responsi- 
bility. The President routinely receives advice from &.c 
Council of Chancellors (COC) and policy recommen- 
dations are formulated by the Management Advisory 
Committee on Employee Relations (MAC) and forwarded 
to the President for acceptance. 

The Council of Chancellors meets regularly with the 
President to discuss the entire sjr m of management 
issues. When HEERA-related u\ are scheduled for 
the COC agenda, the Directors of .wo Lawrence Lab- 
oratories join COC. In addition to this COC role, Chan- 
cellors and Laboratory Directors art 1 also ultimately re- 
sponsible for any local campus or Laboratory bargaining 
that takes place and for the contract administration aspects 
of both local and systemwide contracts once they exist. 

The Academic Senate 

The role of the Academic Senate in shared governance 
is protected by HEERA in several sections that preserve 
the Senate's responsibilities and prerogatives. Some of 
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the specific provisions of the statute are detailed in the 
section on HEERA below. The Senate is not an employee 
organization within the meaning of HEERA and the Uni- 
versity administration is free to consult with the Senate 
independent of any faculty organizing or bargaining ac- 
tivity that may be going on that involves members of the 
Academic Senate. 

Advisory Groups 

There are other academic and staff advisory groups 
within the University, such as the Librarians Association 
of the University of California (LAUC) and the Coop- 
erative Extension Assembly. Several campuses have ac- 
ademic staff organizations that advise the campus admin- 
istrations on professional and personnel matters of interest 
as they relate to various classes of non-Senate academic 
employees. 

The statute allows the University to continue to consult 
with advisory groups on any matter that is outside the 
scope of representation. LAUC, the Cooperative Exten- 
sion Assembly and campus-level academic advisory 
groups, however, do not enjoy the same statutory pro- 
tections afforded the Academic Senate. The University 
administration is able to consult with these groups on 
matters within the scope of representation only for those 
employees who are not represented by an exclusive rep- 
resentative or for whom an employee organization has 
not filed a request for recognition or petition for certifi- 
cation. For those non-Senate academic employees for 
whom an employee organization has filed a request for 
recognition or a petition for certification, consultation 
may not occur until such request is withdawn or an 
election has been held in which the employee*; have voted 
to remain unrepresented. 

Staff employees also have associations on must UC 
cMjpiiseS; The associations have a University-wide coun- 
cil that serves as a coordinating and communicating or- 
ganization amoftg the associations and represents the as* 
sociations as a group with the Systemwide Administration 
on important ps^cy matters affecting staff employees. 
At the campL>£& 9 the staff associations provide advice 
on a variety of po;;uy and operational matters and provide 
a source of staff employees to serve on campus policy 
and working group committees. These staff associations, 
as a matter of University policy that predates HEERA, 
are precluded from representing employees in meet and 
confer sessions and from participating in the existing 
University grievance and arbitration procedures. Con- 
sultation with staff associations are restricted by HEERA 
to matters outside the scope of representation except for 
those staff employees the unions are not attempting to 
organize. 
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The Vice President— A&SPR is responsible for both 
the policy and the operational aspects of the University's 
collective bargaining activity. The Vice President — 
A&SPR has several department heads who report to him 
or her directly on labor relations matters. The Assistant 
Vice President — Academic Personnel, the Assistant Vice 
President — Staff and Management Personnel, and the Di- 
rectors of Academic and Staff Employee Relations, Af- 
firmative Action, Retirement and Benefits, and Collective 
Bargaining give direct support to the Vice President. The 
VP-A&SPR reports labor relations information regularly 
to the Regents subcommittee on employee relations, the 
President, the Council of Chancellors, and the Academic 
Senate. In addition, the Vice President chairs the Man- 
agement v;h'itory Committee on Employee delations. 

Ma*;"* r^'it Advisory Committee 

MAC is a committee appointed by the President that 
provides advice and recommendations on issues raised 
by collective bargaining. The VP-A&SPR and the Gen- 
eral Counsel serve as permanent MAC members. Others 
serve specific terms that are staggered to allow both con- 
tinuity and rotation among senior Systemwide Admin- 
istration officers, Chancellors, and Vice Chancellors. 
Currently, Chancellors or Vice Chancellors from six of 
the nine campuses and the Director of one of the two 
Lawrence Laboratories are serving on MAC. Represen- 
tatives from the three unrepresented campuses and the 
other Laboratory are invited to participate in MAC meet- 
ings when the agenda addresses campus or Laboratory- 
specific issues. The Chair of the Academic Senate also 
attends MAC and may participate in the discussions. MAC 
is charged with the responsibility (1) to advise the Pres- 
ident on policy issues raised by collective bargaining and 
(2) to recommend collective bargaining objectives and 
strategies as well as the parameters for meeting and 
conferring. 

The Director — Collective Bargaining Services for Sys- 
temwide Administration is responsible for all collective 
bargaining program activities and serves as one of the 
staff to MAC. The Director serves as the chief negotiator 
for all University meeting and conferring including that 
which takes place at the campus or Laboratory level. 
Although table spokespeople will vary from unit to unit, 
depending on the number of units involved in bargaining 
at any one time and on whether the bargaining involves 
systemwide, campus, or Laboratory units, the Director- 
CBS maintains overall responsibility for the bargaining 
process. University policy requires that all proposed 
memoranda of understanding from any unit be recom- 
mended by the Director-CBS to the VP-A&SPR before 
the Vice President recommends same to the General 
Counsel and President to complete the concurrence 
process. 
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Collective Bargaining Operations Group 

The CBS Director also chairs the Collective Bargaining 
Operations Group (CBOG). CBOG includes a repre- 
sentative from each campus, both Laboratories, the Gen- 
eral Counsel's Office, aud several offices within the Sys- 
temwide Administration. Each member of the group serves 
as liaison between the campus or Laboratory and the 
Office of Collective Bargaining Services and will be ex- 
pected to serve as the location's table spokesperson on 
meet and confer issues for any bargaining that occurs at 
the local level. CBOG's major responsibilities include: 

• considering strategies and tactics in negotiations and 
assessing the effect of proposals and concessions 
whether systemwide or local in application; 

© acting as a vehicle for exchanging advice and in- 
formation regarding the implementation of the Uni- 
versity's collective bargaining policies; and 

• identifying policy issues requiring consideration by 
MAC. 

As mentioned previously, the General Counsel is re- 
sponsible for preparing or approving all legal documents 
relating to the business of the University. Legal advice 
concerning labor relations is provided to the Regents, the 
President, the Council of Chancellors, MAC, CBOG, etc. 
Although members of the General Counsel's staff may 
not participate directly in the bargaining process by oc- 
cupying a seat at the bargaining table, the office will draft 
or review contract proposals and advise on contract 
administration matters once memoranda of understanding 
are in place. 

THE HEERA STATUTE 

The University's sUucture and its history of dealing 
with employee concerns prior to the passage of HEERA 
greatly influenced the University's planning for bargain- 
ing. Specific sections of the statute also infcicnced the 
plan. Certain HEERA provisions are detailed fesow for 
general information and illustrative purposes* The anal- 
ysis is not meant to be exhaustive but merely Xo highlight 
some of the more interesting or unusual features of 
HEERA. 

Section 356 1-c establishes the pursuit of excellence in 
teaching, research, and learning through the free ex- 
change of ideas among faculty, students, and staff of the 
University of California as the official policy of the state. 
All parties subject to HEERA are required to preserve 
academic freedom. The principle of peer review of ap- 
pointment, promotion, retention, and tenure foracademic 
employees is preserved by Sec. 356 1-b. 
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Section 3562-q-4 removes policies and procedures used 
for appointment, promotion, and tenure, evaluation pro- 
cedures, and procedures for processing grievances of 
members of the Academic Senate, from the scope of 
representation. The Academic Senate, however, can place 
those matters within the scope of representation should 
it wish Iq do so. A potential for mischief exists between 
the peer review language of Sec. 3561-c, which covers 
academic employees, and the scope language of Sec. 
3562-q-4, which covers only members of the Academic 
J- ute. Future units, possible agents, and bargaining de- 
mands may clarify or confound this situation, especially 
if librarians and other non-Senate academic employees 
organ;.:'*'!. 

The Academic Senate of the University of California 
is mentioned in several HEERA sections. Section 
356 1-b states that the law in no way restricts, limits, or 
prohibits the faculty from the full exercise of any shared 
governance mechanisms or practices. Section 3562-q-4 
gives the Senate control over the scope of representation 
with regard to appointment, promotion, tenure, evalua- 
tion procedures, and grievances of Senate members. Those 
issues are now excluded from the scope, bui the Senate 
can change that at its will. Further, if the responsibility 
of the Senate with regard to those issues is withdrawn 
from the Senate by action of the Regents, then matters 
withdrawn from the Senate automatically fall within the 
scope of representation, whether there are any exclusive 
representatives for Senate units or not. Section 357 1 -f 
makes it an unfair labor practice for the University admin- 
istration to consult with any academic advisory group on 
matters within the scope of representation under certain 
circumstances. The Academic Senate, however, is spe- 
cifically mentioned as not falling within the definition of 
an academic advisory group for the purpose of that section. 

The Academic Senate is also handled separately with 
regard to the structure of representation units. Members 
of the Senate are given a choice of one statewide unit of 
all eligible members of the Senate or separate divisional 
(campus) units by Sec. 3579-e. The only other groups of 
University employees singled out in the unit language 
are police who are given a unit of peace officers only 
(Sec. ?579-f) and skilled craft workers who are allowed 
camped craft units so long as each campus or Laboratory 
craft uuii contains aU' the skilled craft employees at each 
location (Sec. 3579-d). 

Section 3562-1 defines managerial employees. Man- 
agerial employees are excluded from any representation 
unit. Department chairs who perform their duties pri- 
marily on behalf of members of the department are not 
deemed managerial employees simply because of those 
duties. The University of California allowed chairs to 
vote at the three campuses where Senate unit elections 

167 153 



were conduvicd. In contrast, in the California State Uni- 
versity System faculty unit election, chairs cast chal- 
lenged ballots. The ultimate placement of chairs in or out 
of the faculty unit was decided by the panics as they 
bargained the first CSU faculty unit contract in C« spring 
of 1983. (Editor's note: Article 1, Recognition, </( the 
Agreement between the CSU and California Faculty As- 
sociation provides that 12-month chairs may be excluded 
from the bargaining unit if they meet certain criteria. This 
has resulted in roughly 200 chairs being excluded from 
the systemwide faculty unit of 19,000 employees.) 

Students 

Students are mentioned in HEERA in two categories, 
the:, role as potential employees and their role as edu- 
cation consumers. Section 356 1-f empowers PERB to 
find that students whose employment is contingent on 
their student status are employees only if the services 
they provide are unrelated to their educational objectives 
or if the educational objectives are subordinate to the 
services they perform. The first unfair labor practice charge 
filed against the University under HEERA (SF-CE-1-H) 
involved housestaff and the language in Sec. 3561-f. 

Shortly after the effective date of HEERA, July 1, 
1979, the University administration began steps to re- 
move housestaff from dues check-off on the theory that 
housestaff were not employees within the meaning of the 
statute because of their student status and, thus, not el- 
igible for employee organization dues deduction because 
they were not employees. The Physicians National 
Housestaff Association filed the ULP charge with PERB 
on July 20, 1979. Ten days of hearing were conducted 
in October. The Union of American Physicians and Den- 
tists was allowed to join PNHA in protesting the Uni- 
versity's action. The California Medical Association was 
allowed to file a brief in support of the PNHA position 
and the Association of Medical Colleges received per- 
mission to file «• brief on behalf of the University's po- 
sition. The administrative law judge's proposed decision 
found housestaff to be student employees whose services 
were subordinate to their educational objectives. Since 
housestaff were excluded from HEERA's coverage, PNHA 
was not entitled to check-off for its organizational dues. 

On February 14, 1983, PERB Chairman Gluck and 
Member Jaeger joined Member Tovar in a decision that 
adopted the findings of fact in the ALl's proposed de- 
cision but reversed the conclusions of law. The Board 
decision found that the educational objectives of the res- 
idency program were subordinate to the delivery of serv- 
ices by housestaff. The decision is being appealed to the 
California State Court system by the University. 
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Students, as consumers, are given limited rights to 
participate in the bargaining process for student service 
and academic personnel (Sec. 3597-a-d). A student rep- 
resentative and an aide are entitled to receive written 
notification of ail issues under discussion and access to 
ail documents exchanged between the parties, to be pres- 
ent at all bargaining and mediation sessions, to comment 
at reasonable times during the bargaining, and to corn- 
rant to 'he mediator at reasonable times on impasse 
issues. The student representative and aide are bound by 
the same rules governing confidentiality that are adopted 
by the University administration and the exclusive rep- 
resentative. Violation of the confidentiality of the ne- 
gotiating process terminates the student involvement. The 
student representative : * chosen by the official student 
body association or by dircc: student election in the ab- 
sence of an official student body association. A student 
representative did participate in the one Senate unit that 
bargained a contract, but controversy arose over student 
efforts to participate in police bargaining. 

Supervisors 

HEERA grants limited rights to University supervisory 
employees. Supervisors may organize and meet with the 
University administration. Supervisors do not enjoy ex- 
clusive representation and discussions with management 
do not lead to bilaterally negotiated contracts. Further, 
supervisory employees may not represent non-supervi- 
sory employees in grievances or at the bargaining table 
and supervisors may not participate in rank and file em- 
ployee contract ratification activity (Sec. 3580-1). Su- 
pervisory employees are entitled to meet and confer with 
management but, for supervisors, that only means that 
the administration must consider as fully as it deems 
reasonable whatever presentations are made before de- 
termining a policy or a course of action (Sec. 3581.5). 
Supervisory employees may nci bring any matter to 
impasse. 

HEERA current;? allows the issue of organizational 
security lo be bargained by the parties but it limits the 
strongest form of organizational security to maintenance 
of membership (Sec. 3583). The State Act (SEERA) 
started with similar language but was amended to allow 
an agency shop as the strongest form of organizational 
security. Eighteen of the 20 state contracts now contain 
agency shop clauses of one kind or another, which were 
all agreed to by Governor Brown shortly before he left 
office. Unions have announced plans to seek amendment 
of HEERA to parallel the law for state employees. 

HEERA provides for public notice but \i stops far short 
of any requirement for "sunshine" bargaining. Section 
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3595 requires the initial proposals of the parties to be 
presented at a public meeting and to become public doc- 
uments. Bargaining cannot begin until the public has had 
an opportunity to express itself. After the public's expres- 
sion, if any, the University must adopt an initial position, 
which may include changes from its original proposal 
based on the public's comments. Any new issue that 
arises during the bargaining is to be made public within 
24 hours. With limited bargaining experience under 
HEERA to date, the interest of the public in the University 
of California bargaining has been nonexistent. 

Shortly after HEERA was signed into law, Donald 
Wollett called it "the most thoughtful of many statutes 
that made collective bargaining available to employees 
of publicly funded higher education institutions." Ac- 
cording to Wollett, "the statute deals in a responsive way 
with most of the problems which are unique to the way 
higher education systems are structured and governed. 
Some of its responses may not be adequate; they may in 
some instances be mistaken; but they are informed re- 
sponses. . . Time and future studies may prove him 
correct. HEERA is definitely different. Whether it is bet- 
ter than other public sector bargaining statutes is an open 
question. 

The Regents took a neutral position as HEERA was 
in its final stages of legislative action. The Regents had 
opposed earlier efforts at public sector bargaining bills 
and earlier drafts of HEERA. The University adminis- 
tration considered HEERA in its final form as a reason- 
able and balanced statute. It was felt that the final version 
of the law provided assurances that collective bargaining 
within the University of California would: 

• be consistent with the University's independent sta- 
tus for the purpose of academic freedom and 
excellence; 

• allow the University to meet its responsibilities to 
the people of the State and to its students; 

a support the academic and research mission of the 
University; 

© permit effective participation by employees in 
decision-making about their working conditions; and 

• fully support the ccllegial approach to academic 
governance, including the governance role of the 
Academic Senate. 

Therefore, the University withdrew its previous op- 
position to HEERA. Experience will tell whether the 
University administration's assessment of HEERA' s pro- 
tections were warranted. 
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ELECTIONS 

PERB conducted elections on three campuses for Ac- 
ademic Senate units and a peace officers' systemwide 
unit. The first election took place on the Berkeley campus 
in the spring of 1980. The irony of the members of the 
Academic Senate being the first group of University em- 
ployees to vote on representation was not lost on many 
employees. Perhaps, with all of the protections on gov- 
ernance supposedly within the statute, the members of 
the Senate felt they had little to lose by attempting to 
organize. The "no representation" choice was successful 
532 to 477. More than 500 members of the Berkeley 
Senate failed to return their mail ballots. 

The other two campuses, UCLA and Santa Cruz, re- 
quired runoff elections before their results were complete. 
In November 1980, none of the three choices at UCLA — 
the American Federation of Teachers, the Faculty As- 
sociation, and no representation — received a majority. In 
February 1981, the 4 4 no representation" choice defeated 
the Faculty Association 824 to 780. More than 630 eli- 
gible faculty members failed to participate in the UCLA 
runoff election. 

At the Santa Cruz campus, the pattern was the same 
but the results were different. In November 1980, an 
inconclusive election was conducted among the AFT, 
Faculty Association, and no zepresentation. In February 
1981, the Faculty Association was elected the first ex- 
clusive representative within the University when it de- 
feated the 44 no representation" choice 109 to 91 . Ninety- 
one Senate members failed to participate in the runoff 
balloting. 

Police Bargaining 

The peace officers' unit voted in the summer of 1930. 
In August, PERB certified the Statewide University Po- 
lice Association as the exclusive agent. The independent 
union won 102 to 39. The University administration chal- 
lenged the votes of any sergeants who voted but the 
number of challenged ballots were insufficient to affect 
the outcome. SUPA needed 101.5 vote*, to win. It re- 
ceived 102 votes. Some 75 officers failed to vote. Sub- 
sequently, PERB decided, in a unit modification proce- 
dure, that sergeants were supervisory employees. (Editor's 
note: The issue of supervisory status for sergeants was 
not appealed by UC. In July 1981, SUPA filed a unit 
modification petition requesting the addition of sergeants 
to the established unit at the California State University. 
In a recent PERB decision the Board decided, with one 
member dissenting, that sergeants at the California State 
University were not supervisory and that they rightfully 
belong in the peace officers init. The CSU asked for 
reconsideration and was denied by the Board. The first 
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contract with the public safety officers was negotiated in 
1982. Sergeants will be included as unit members in 
future negotiations. 

Although SUPA was certified in August 1980, the union 
did not submit a list of demands to the University until 
late June 1981. The parties began to bargain even though 
the union had missed the May 1 statutory starting date 
for negotiations in situations where there is no contract. 
The parties reached agreement on July 1 , 1982 on a brief 
pact that covered the 1981-82 fiscal year. 

On July 9, 1982, bargaining began on a proposed 
agreement for the 1982-83 fiscal year. This bargaining 
round went through mediation and fact-finding. In early 
April 1983, it remained unsolved. 

The University brought an eight-member team to the 
police bargaining, with a ninth person serving as chronol- 
oger. The Director-CBS served as spokesperson. The nine 
campus chiefs chose three chiefs to sit on the table team, 
originally the chiefs at Riverside, Santa Barbara, and 
Santa Cruz. A retirement and two subsequent transfers 
of chiefs led to the Davis, Santa Barbara, and Santa Cruz 
chiefs sitting on the table team at the time of the fact- 
finding. A personnel manager (Irvine), two labor relations 
officers (Davis and one of the Laboratories), and a rep- 
resentative from the systemwide office of Academic and 
Staff Employee Relations completed the table team. A 
senior analyst from the CBS office served as chronologer. 

The parties agreed to a ground rule allowing observers 
to attend the bargaining sessions. Management observers 
attended most bargaining sessions. In addition to the table 
team and the observers, a committee of CBOG members 
from campuses not represented on the table team was 
created to act as an oversight committee. Most of the 
oversight committee members were negotiators with 
higher education or public sector bargaining experience 
gained outside the University. The final report of the 
oversight committee is expected to assist future Univer- 
sity table teams and bargainers. 

Police bargaining also became embroiled in a contro- 
versy over the desire of the students to participate. The 
Student Body Presidents' Council approached SUPA and 
the University administration with a request to participate 
in the police bargaining. The union agreed to allow the 
students to participate. The University disputed the stu- 
dents' claim to access to the police bargaining. The stu- 
dents brought the issue to PERB for resolution. A PERB 
Administrative Law Judge's proposed decision that police 
provided a service to students but were not student service 
personnel was adopted by the Board. PERB agreed with 
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the University's position that police are not student serv- 
ice personnel within the meaning of Section 3597-a. 

Senate Unit Bargaining 

Bargaining in the Santa Cruz Academic Senate unit 
fared better. The process began in the fall of 1981. Since 
the Santa Cruz bargaining involved members of the Ac- 
ademic Senate there was no question about the legitimacy 
of student involvement in this bargaining. A student rep- 
resentative was chosen and did have the oppportunity to 
participate in the Santa Cruz meeting and confering. After 
several months of both formal and informal meetings, a 
tentative agreement was reached in May 1982. Two ad- 
ditional clauses were added in June 1982, and the pro- 
posed MOU was ratified by the Faculty Association soon 
thereafter. Concurrence by the University administration 
was delayed several months to allow consideration of the 
proposed contract by the Academic Senate, but the 
administration did complete the concurrence process early 
in 1983. 

In bargaining at Santa Cruz, the University used a four- 
person table team. The spokesperson was the campus 
labor relations/personnel official. He was joined by a 
campus academic administrator, the Coordinator of Col- 
lective Bargaining Services from the CBS systemwide 
office, and a member of the Academic and Staff Em- 
ployee Relations Office from systemwide. The table team 
met with and was supported by a larger team, which 
included the Academic Vice Chancellor from Santa Cruz, 
the Vice Chancellor for Faculty Relations at UCLA, an 
Assistant Vice Chancellor from Davis, and the Directors 
of Academic and Staff Employee Relations and Collec- 
tive Bargaining Services. 

Other PERB Units 

In October 1982, PERB established 15 units for the 
University. In December, two additional non-Senate ac- 
ademic units were decided. Petitions for Certification and 
Requests for Recognition are pending in (ivc more cam- 
pus skilled crafts units. The charts compare the current 
unit and agent situation between the University of Cali- 
fornia and the California State University System. 

The June 1983 election resulted in the establishment 
of five University- wide units in addition to the police 
situation and eight campus-based units with exclusive 
agents (see Table I on page 00 for a break-down of the 
different units' choices): 

L Librarians (400) American Federation of Teachers 
2. Nurses (4,420) California Nurses Association 
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3. Clerical (19,350) American Federation of Slate, 8. 
County and Municipal Employees 9. 

4. Service (6,300) AFSCME 10. 

5. Patient Care Technical (4,100) AFSCME 1 1. 

6. Crafts UCB/LBL (240) Alameda County Building 12. 
Trades 13. 

7. Crafts UCSF (55) San Francisco Building Trades 



Crafts UCLA (325) Operating Engineers #501 

Crafts UCR (40) #501 

Crafts UCI (80) #501 

Crafts UCSB (50) #501 

Crafts UCSD (120) #501 

Printing Trades (95) Printing Trades Alliance 
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University- Wide Units 








Approximate 






rNUiflucr ul 


Unit 


Exclusive Agent 


Employees 


Police Officers 


Statewide University Police Association (SUPA) 


200 


Librarians 


American Federation of Teachers (AFT) 


400 


Nurr s s 


California Nurses Association (CNA) 


4,420 


Patient Care Technical 


American Federation of State, County and 






Municipal Employees (AFSCME) 


4,100 


Service 


AFSCME 


6,300 


Clerical 


AFSCME 


19,350 


SUBTOTAL 




34,770 
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UCSC Academic Senate 


Faculty Association 


290 


UCB/LBL Crafts 


Alameda Building Trades 


240 


UCSF Crafts 


S? Building Trades 


55 


UCLA Crafts 


Operating Engineers #501 


325 


Printing Trades 


Printing Trades Alliance 


95 


UCR Crafts 


#501 


40 


UCI Crafts 


#501 


80 


UCSB Crafts 


#501 


50 


UCSD Crafts 


#501 


120 


SUBTOTAL 




37,065 




Elected No Exclusive Representation Status 




UCB Academic 






UCLA Academic Senate 




2,200 


LLNL Crafts 




265 


LLNL Technical 




1,655 


LLNL Service 




460 


LLNL Professional Scientists and Engineers 


2,750 


UCD Crafts 




200 


University-Wide Technical 




4,100 


University-Wide Residual Patient Care Professional 


1,525 


TOTAL 




5 1 ,720 
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There is little direct comparison between the two public 
higher education systems in California. CSU has nine 
units. Each unit is systemwide and is represented by an 
exclusive agent (see Table II on page 00). All of the 
HEERA-eligiblc CSU employees have been placed in one 
unit or another. In contrast, only about 70 percent of the 
University of California HEERA-eligible employees have 
been placed in units. Only 10 of the PERB units in UC 
are university-wide. There is a potential for perhaps as 
many as two dozen more campus or Laboratory units 
within UC. UC has 17 exclusive representatives, seven 
in university-wide unite and 10 in campus units. Ele ns 
in the non-Senate Instructional and Research units will 
not be conducted until late fall or mid-winter 1984. 

Information Campaign 

The University of California made a controversial de- 
cision to develop an information campaign. The Regents 
voted 11 to 9 in the fall of 1982 to fund a Communications 



Occupational Group 

Physicians 
Health Care Support 
Faculty 

Academic Support 
Operation and Support Services 
Skilled Crafts 

Clerical and Administrative Sup 
Services 

Public Safety Officers 
Technical and Support Services 
TOTAL 

Bargaining Councils 

In planning for what might occur after the elections in 
May and June 1 983, the University established bargaining 
councils. These structures will be active in the bargaining 
if unions are successful. The councils represent a much 
more formal structure than existed when the University 
was concerned with only one exclusive representative for 
police. 

Initial planning for police bargaining began to take 
specific form when campus police chiefs and the campus 
administrators to whom they reported met with campus 



Program for Collective Bargaining Elections. Nearly 
$160,000 was appropriated from non-State iunds for the 
campaign, most of it to cover the cost of preparing and 
distributing literature. 

The communications program is viewed by the Uni- 
versity administration as a continuation of its jon-going 
employee communications efforts. Several employee or- 
ganizations have complained that the University has em- 
barked on an anti-union campaign. The administration 
has argued that it will accept respond in good faith 
to whatever decision its employees make when they vote 
in representation elections. The administration merely 
wishes its employees to be aware of its views about the 
disadvantages of exclusive representation in the context 
of the University of California. Neither the State of Cal- 
ifornia nor CSU engaged in any formal information cam- 
paign during the organizing and elections they went 
through following the passage of SEERA and HEERA. 



Approximate 
Number of 
Employees 

200 
340 

19,300 
1,400 
2,050 

850 

7,400 
190 
3,100 
34,830 

labor relations personnel and Systemwide representa- 
tives. This group developed a fairly detailed list of goals 
and strategy statements that represented what the campus 
people wanted to see happen and what they wanted to 
avoid during police bargaining. 

These people decided the University should develop 
an overall strategy for SUPA bargaining which would 
lead to harmonious relationships and a fair contract. It 
was felt that maintaining the status quo, campus practices 
and staff personnel policy flexibility could be accom- 
plished at the same time that police practices could be 
standardized. The group wished to avoid a grossly ad- 



CALIFORNIA STATE UNIVERSITY 
BARGAINING UNITS 



Agent 

Union of American Physicians and Dentists 
California State Employees Association (CSEA) 
California Faculty Association (AAUP, CSEA, CTA/ 
NEA) 

United Professors of California (AFT, AFL-CIO) 
CSEA 

State Employees Trades Council (L1UNA, AFL- 
CIO) 

CSEA 

State University Police Association (SUPA) 
CSEA 



158 



versarial process; to avoid blanket references in the MOU 
to the Staff Personnel Policy Manual, the Police Rules 
and Regulations, or state and federal statutes; to avoid 
MOU clauses which did not meet campus needs; and to 
avoid MOU clauses which created conditions signifi- 
cantly different from those enjoyed by other employees. 
Well-meaning though these goals might have been, they 
suffered from a certain lack of internal consistency and 
they were predicated on a fairly unrealistic view of what 
might be possible. 

Under the University administration's approach to 
HEERA, the initial positions to be taken during negoti- 
ations were to be developed by the Assistant Vice Pres- 
ident (Academic or Staff and Management Personnel) 
responsible for policy subsequent to review by campus 
and Laboratory officials. The Assistant Vice President — 
Affirmative Action Planning and Review also was re- 
sponsible for commenting on all initial bargaining posi- 
tions before the report to the Management Advisory Com- 
mittee on Employee Relations was developed in final 
form. 

The Assistant Vice President for Staff and Management 
Personnel convened a small work group which consisted 
of the Vice Chancellors of Business and Finance, two 
Vice Chancellors of Staff Personnel from the campuses 
and two campus police chiefs, one of whom was serving 
as the Coordinator of Police for the nine campus de- 
partments. This work group was guided by four principles 
as a framework for police bargaining evolved. The first 
principle was an effort to maintain the current flexibility 
to manage operations and to direct the work force. Second 
was to continue rights and benefits then being provided 
to employees. Third was to allow binding arbitration as 
a means of resolving rights disputes that arose under the 
interpretation or application of the contract. Fourth was 
a desire to keep work rules and discretionary benefits 
outside the agreement. 

The framework presented to MAC for its discussion 
and recommendation to the President included a section 
on what specific provisions of the Staff Personnel Manual 
should be bargained into the contract together with stand- 
ard labor agreement clauses (recognition, checkoff, no 
strike, savings, management rights, waiver, etc.). The 
framework's approach to grievances and arbitration will 
be detailed below in a comparison between the University 
of California aftd the California State University's ap- 
proaches. The police framework did not contain any pro- 
posed contract language but it did state that current Staff 
Personnel Policies to be included in an agreement needed 
to be rewritten to eliminate administrative procedures, 
advice and direction to supervisors and statements ex- 
pressing management's discretion. 



The framework also addressed the problem presented 
by the Police Rules and Regulations, the official, but 
seldom used title, of a compilation of police rules and 
regulations and Business and Finance Bulletins. The book 
is generally referred to by the color of its cover — "the 
blue book" in 1979, "the gold book" in 1983. Some of 
the provisions in the gold book deal with bargainable 
matters which should be considered for inclusion in a 
contract. The framework concluded that uniform allow- 
ance, equipment replacement allowance, citizens' com- 
plaints and per diem reimbursements should be incor- 
porated into the agreement. Beyond the incorporation of 
specific sections of the Rules and the Business and Fi- 
nance Bulletins, the framework proposed no general ref- 
erence to these documents or to statutes or personnel 
policies. Instead, the framework recommended that ac- 
tual language be proposed for each clause in the MOU 
in an effort to create a self-contained document and limit 
the proclivity of a future arbitrator of the police contract 
to wander. 

Since the police unit includes peace officers at the nine 
campuses and the Lawrence Laboratories, the framework 
proposed that variations between the Laboratory and the 
campus police be removed and that the MOU reflect 
common provisions for all unit members. 

MAC discussed the framework proposed by the As- 
sistant Vice President's work group and recommended it 
to the President. The framework did not represent either 
the University's initial position in bargaining or its final 
position. The framework generally represented what Uni- 
versity management felt would be an appropriate result 
of the police negotiations. The University's bottom line 
emerged in bits and pieces as police bargaining wore on. 

The chief negotiator remains convinced that it is dan- 
gerous to begin negotiating any MOU without manage- 
ment first having a clear idea of what it is willing to 
accept. If a union goes through mediation and factfinding 
the first time it bargains, as the police union did, there 
will be pressure on the union to invoke impasse in future 
bargaining, especially if the union officers or its rank and 
file members think substantial concessions were gained 
from management as a result of the use of the impasse 
procedures. Until factfinding is complete, it will not be 
possible to assess the situation fully. 

In the spring of 1983, the University established three 
bargaining councils to serve in an advisory capacity for 
health care units, general staff employee units (including 
the campus skilled crafts units) and academic units. Law- 
rence Livermore Laboratory bargaining will be monitored 
by a similar structure involving Laboratory and System- 
wide Administration personnel. The bargaining councils 
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v/ill develop frameworks in any of the units where em- 
ployees elect exclusive agents. The council frameworks 
will then be presented to MAC for discussion and rec- 
ommendation to the President. After developing the 
frameworks, the councils will continue to function during 
the bargaining as a communicating device between the 
bargaining teams and the campuses and Laboratories and 
as a sounding board where new ideas or issues can be 
discussed if or as they arise. 

Perhaps the most difficult assignment for the bargain- 
ing councils will be to solve the potential problems that 
specific campus or Laboratory wage and working con- 
ditions present in a systemwide unit. The general prin- 
ciples supporting bargaining councils include the respon- 
sibility to develop a framework for bargaining which 
preserves local determination of campus-specific issues 
while being responsive to the need for effective system- 
wide coordination and to make every effort to maintain 
local flexibility. The centralizing tendencies of bargaining 
and the systemwide units run counter to the decentralized 
University of California administrative structure. Whether 
the University will be forced to try a two-tiered approach 
to bargaining in order to preserve campus flexibility will 
probably be determined by whatever stance the exclusive 
agents take in developing their bargaining demands. 

Grievance, Arbitration and 
Contract Administration 

It is a belief generally held by members of the Uni- 
versity of California administration that the University 
has a less centralized administrative structure when com- 
pared with the California State University System. If this 
is correct and bargaining does exert centralizing tend- 
encies, then the University of California will have to 
approach bargaining with some unusual contract provi- 
sions if its decentralized administrative structure is to 
survive the intrusion of exclusive agents. 

As mentioned earlier, CSU and UC share one common 
exclusive representative, the Statewide University Police 
Association. Because of the structure of the units (CSU 
skilled crafts are in a systemwide unit, UC skilled crafts 
will be in campus units) the police unit is the only unit 
where the two systems will share a similar unit and the 
same exclusive agent for quite some time. The California 
State Employees' Association, which represents CSU 
employees in the Service, Clerical and Technical units, 
decided not to compete in the University of California 
elections conducted in June 1983. Although the systems 
may share some similar unit configurations, a common 
exclusive agent will not be possible. 



A look at the approach to grievances and arbitration 
in police bargaining by the two systems uncovers two 
different approaches. HEERA Sec. 3567 provides: 

Any employee or group of employees may at any 
time, either individually or through a representative 
of their own choosing, present grievances to the 
employer and have such grievances adjusted, with- 
out the intervention of the exclusive representative; 
provided, the adjustment is reached prior to arbi- 
tration pusuant to Section 3589, and the adjustment 
is not inconsistent with the terms of a written mem- 
orandum then in effect. The employer shall not agree 
to resolution of the grievance until the exclusive 
representative has received a copy of the grievance 
and the proposed resolution, and has been given the 
opportunity to file a response. 

The California State University System negotiated a 
five level grievance procedure in its police contract. Level 
one is an informal review. Level two is a formal review 
with the campus Director of Public Safety. Level three 
is a review by the campus President. Level four is a 
systemwide review at the Office of the Chancellor. Level 
five is the arbitration step which can only be invoked by 
the exclusive representative. At level two the Director of 
Public Safety must conduct a meeting before providing 
a written response. At levels three and four meetings may 
be held before the CSU's written response is given but 
the contract does not require a meeting before an answer 
is given to the grievant(s). 

In contrast, the University of California has proposed 
a flatter grievance and arbitration provision for its police 
contract. The University's proposal calls for an informal 
campus level review which, if unsuccessful, is followed 
by a formal review with a written response. If requested, 
a meeting would be held before the written response is 
presented. If the union is not satisfied with the campus 
or Laboratory response, it can file for arbitration. The 
University is relying on coordination and consultation 
between the campuses, Laboratories and Systemwide 
Administration to iron out any difficulties in a location's 
written grievance response without the need for a system 
level review. The centralized and decentralized ap- 
proaches to grievances and arbitration will require dif- 
ferent contract administration techniques and should pro- 
vide a fertile field for study. 
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CONCLUSION 



By July 1984, events at the University of California 
had outpaced this chapter. In October 1983, the Univer- 
sity administration was reorgani*' 1. The Vice President- 
Academic and Staff Personnel delations position was 
eliminated. Bargaining responsibility ultimately rests with 
the Senior Vice President for Administration. The Man- 
agement Advisory Council has been replaced by a Uni- 
versity Labor Relations Council. The Collective Bar- 
gaining Operations Group has been replaced by a Labor 
Relations Group. A new Assistant Vice President for 
Labor Relations began work in March of 1984. The Santa 
Cruz faculty contract has been extended for 1984-85. 
The Berkeley, San Francisco, Los Angeles, Riverside, 
Ervine, and San Diego skilled crafts contracts have been 
negotiated. A re-opener in the police contract has been 
settled. Agreement is near in the clerical, service, patient 



care technical, nurse, and librarian units. Bargaining in 
the non-senate in academic instructional unit has just 
begun. 

The bargaining activity within the University of Cal- 
ifornia has not yet reached a point, however, where def- 
inite conclusions can be drawn. The University has em- 
barked on a course that differs in several ways from what 
others before us have tried. This should provide research- 
ers with an opportunity to decide whether the University 
of California approach is unique, feasible, a distinction 
that does not lead to any long-lasting or substantial dif- 
ferences, or sui generis. Before others follow this path, 
it might be wise to assess the initial outcomes of our 
efforts. Different may always be different, but it may not 
always be better. 
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Collective Bargaining 
with Public University Employees: 

Before and After Enabling Legislation 



By Sandra L. Harrison 

Is there any advantage for a public university to rec- 
ognize an exclusive employee organization for the pur- 
pose of collective bargaining when there is no statutory 
or legislative requirement to do so? The answer to this 
question could influence the labor relations policies of 
higher education governing boards in the 25 states where 
no legal framework exists for collective bargaining in the 
public sector. My purpose is to discuss public sector 
collective bargaining in four-year institutions in Illinois 
before the 1983 enactment of enabling legislation. The 
chaptej will also highlight the major issues that must be 
considered in formulating collective bargaining policy in 
the absence of a statutory mandate. Forty states, the Dis- 
trict of Columbia, and the Virgin Islands now have stat- 
utes or executive orders that provide legal frameworks 
for collective bargaining covering some or all of their 
employees. Only 26 of these states have enabling leg- 
islation covering faculty and other higher education em- 
ployees. While the majority of the collective bargaining 
statutes and executive orders were enacted in the 1970's, 
many states without legislation are now debating the ef- 
ficacy of such legislation. 

There are at least three reasons why a public university 
might choose to bargain with an exclusive representative 
in the absence of enabling legislation. There may be a 
de facto employee representative who demands collective 
bargaining and who has the muscle to call an effective 
strike if demands to bargain go unheeded. The univer- 
sity's governing board or the political powers governing 
the university, as a matter of public policy, muy en- 
courage collective bargaining. The university may per- 
ceive some advantage to bargaining collectively with 
employees. 

THE ADVANTAGES OF 
VOLUNTARY BARGAINING 

If collective bargaining is desirable, or inevitable, what 
are the advantages of recognizing an agent and com- 
mencing negotiations in the absence of legislation? Vol- 
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untary recognition of an employee organization may avoid 
the less desirable alternative of having this relationship 
legislatively mandated. For example, such action by the 
university may significantly reduce the political pressure 
felt by the legislature, if not to avoid enabling legislation 
then to permit exclusion of certain educational employees 
from coverage under a comprehensive statute. If legis- 
lation is inevitable, then policies and practices established 
before its passage may help shape the statutory frame- 
work. Joseph Garbarino advances the belief that the "more 
favorable" provisions applicable to the University of Cal- 
ifornia system in California's Higher Education Employ- 
ment Relations Act (HEERA) resulted from a decision 
of the Board of Regents of the University of California 
system to cooperate in developing a collective bargaining 
statute that would incorporate existing policy and rela- 
tionships. 1 In contrast, the California State University 
Trustees reportedly refused to assist the legislature in 
developing a collective bargaining bill. As a result, the 
same statute treats the California State University differ- 
ently, more in the traditional mode. 

George V/. Angell and Edward P. Kelley provide a 
useful discussion of the perceived advantages as well as 
disadvantages of voluntary bargaining. 2 The most com- 
mon criticism of statutorily mandated collective bargain- 
ing is that the statutes are derived from the so-called 
"industrial model," which is not suited to the traditional 
governance structure of a university. Freedom to create 
a model tailored to the unique structure of the university 
may be the threshold motivation for voluntary recogni- 
tion. Governing boards could benefit from a careful study 
of all elements of a model, with serious consideration 
given to obtaining input from employees and their rep- 
resentatives, resulting in a higher level of cooperation 
after adoption than might otherwise be enjoyed. Indeed, 
the recent studies of cooperative efforts in Japan suggest 
that significant benefits to both employer and employee 
may derive from collaboration. 3 Interference from gov- 
ernmental and other external agencies may be a mutual 
disadvantage to university administration and employees. 
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For example, labor boards are often criticized for their 
lack of understanding of academic issues, governance 
structures, and university traditions. Bargaining under 
governing board authorization can reduce the level of 
political involvement of the legislature, governor's office, 
and other statutory regulatory bodies. 

Governing boards can establish bargaining regulations 
designed specifically for the academic community and 
can alter them as the need arises. Modification of a state 
statute or even executive order can be an arduous task, 
fraught with political obstacles often unrelated to the in- 
itial issue. Internal regulations that can be demanded eas- 
ily allow greater room for experimentation and creativity. 

Finally, the absence of a statutory foundation, and thus 
the absence of regulatory agencies, can in some ways 
actually improve the bargaining process. Each party is 
motivated to use persuasion in solving problems since no 
outside agency is available to intervene. There must be 
more emphasis on compromise and less emphasis on third 
party intervention. This self-reliance, arguably, can im- 
prove the relationship between the parties. The more suc- 
cessful the parties are in resolving their problems, the 
more adept they become at solving future ones. Parties 
with a track record of resolving issues themselves develop 
mutual trust and respect Continued reliance on third par- 
ties inhibits the parties from developing the necessary 
skills to settle contractual disputes. It may also create the 
belief that the parties cannot solve their own problems, 
or worse, that bargaining isn't finished until a third party 
intervenes. 

THE DISADVANTAGES OF 
VOLUNTARY BARGAINING 

Voluntary recognition of an exclusive bargaining agent 
in the absence of enabling legislation may be unwise. 
For example, where there are no regulatory agencies, the 
lack of conflict resolution machinery may be a serious 
detriment to both parties when persuasion and compro- 
mise fail to resolve important issues. Similarly, the ab- 
sence of a labor board may make contested issues such 
as scope of bargaining or unit determinations difficult to 
resolve. Overall, the most serious disadvantage is the 
potential to misuse the unilateral power of the governing 
board to establish collective bargaining policies. If bar- 
gaining regulations are adopted in secrecy without mean- 
ingful input from employee representatives, the entire 
relationship may be doomed, regardless of the substantive 
value of the policies themselves. A governing board that 
promulgates broad or vague regulations can encourage 
poorly planned bargaining. Alternatively, narrow and 
overly restrictive board policies may frustrate employee 
organizations arid spur greater interest in the passage of 



collective bargaining legislation. The difficult task of the 
governing board is to create policies that will regulate 
the conditions under which both parties can reach agree- 
rvient while preserving the governing authority of the 
board. These policies must take into account procedures 
for recognition, guidelines for the negotiation process, 
administration of the contract, and procedures for conflict 
resolution. 

BARGAINING WITHOUT LEGISLATION 

What are the issues to be addressed once the decision 
is made to bargain voluntarily in the absence of enabling 
legislation? When the governing board's decision to enter 
into collective bargaining is based on a philosophical 
belief in the process, the objective may be to create a 
bargaining environment that is satisfactory to board mem- 
bers, campus administrators, employees, and employee 
representatives. Alternatively, the objective may be to 
avoid the enactment of disadvantageous legislation. As 
stated previously, should collective bargaining take place 
voluntarily, the pressure public employees and their unions 
bring on the political process to seek legislative improve- 
ments in their working conditions may be greatly 
diminished. 

How should the governing board proceed to establish 
its collective bargaining policies? Initially, the board will 
need ;o familiarize itself with the basic concepts and 
prevailing philosophies of collective bargaining. Legis- 
lation from other stales, proposed legislation (if appro- 
priate) in the board's own state, legislation and policies 
promoted by the prevalent unions affiliated with the cam- 
puses), and the bargaining experiences at similar insti- 
tutions should be studied carefully. Next, specific issues 
should be identified to include in the regulations or to be 
addressed by the board outside of the formalized policy. 
The board should provide opportunities for extensive dis- 
cussion of these issues with campus administrators, em- 
ployees, students, and interested public and state offi- 
cials. Political implications, such as the potential impact 
on the appropriation process, must be carefully examined 
and weighed regardless of the amount of pressure applied 
by interested parties. Staff from the Governor's office, 
key legislators, and representatives from other systems 
or campuses in the state should be consulted. The process 
of studying all issues should be given enough time to 
ensure complete understanding of all issues. The board 
must obtain as much information as possible to make an 
informed judgment. It must be clear from the outset, 
however, that such issues are not being negotiated. The 
ultimate decisions must be made by the board alone. 

The board's deliberations may result in the formulation 
of specific provisions to be included in the regulations. 
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Alternatively, the board may decide that certain issues 
are best left to be considered informally, on a case-by- 
case basis. A board considering development of internal 
regulations governing collective bargaining should con- 
sider tre following issues. 

Statement of Purpose 

The board's precise goals and expectations for collec- 
tive bargaining must be articulated. General rhetorical 
comments should be avoided because they can only create 
disputes between the parties and are not amenable to 
assessment. It is useful to foster understanding and re- 
alistic expectations through dialogue with the employee 
representative before articulating a statement of purpose. 

Unit Determination 

Consideration should be given to whether the unit should 
be system-wide, whether it should include part-time or 
temporary employees, or whether it could be constructed 
in a more advantageous way. The traditional test to apply 
is whether the employees in the proposed unit share an 
identifiable community of interest. Generally, employers 
look to increase the size of units to promote efficient and 
effective dealings with the employees.. Fortunately, this 
goal frequently coincides with the union's desire to have 
the largest unit it can reasonably win in an election. In 
some cases, the procedures for determining appropriate 
units are merged with the procedures for petitioning for 
recognition. Separation of these procedures avoids con- 
fusion of the two issues and allows the employer to make 
the initial unit determination without the pressures of a 
representation petition. 

When considering whether to include a particular clas- 
sification or group of employees in a proposed unit, first 
assume for the sake of analysis that those employees will 
be represented in a separate unit if inclusion in the pro- 
posed unit is denied. Then the board should consider 
whether it is more reasonable and advantageous to include 
them in the proposed unit, or whether there are substan- 
tive reasons to bargain with them separa^;/. Consider 
construction of units contrar o traditional p v;;;rns if 
greater efficiencies can be re ' *,ed. For example, com- 
bining various trades into a single unit Irnay significantly 
enhance flexibility and efficiency of plant maintenance 
operations, even though such crafts have traditionally 
been separated. Finally, consider arriving at unit deter- 
minations for an entire campus or system before receiving 
any petition for representation. The board may make ten- 
tative unit determinations subject to further review or may 
choose to adopt publicly a formal master plan of all pos- 
sible units. If legislation is adopted in the future, then it 



is likely to include a 4 'grandfather clause" requiring con- 
tinued recognition of units formed before the legislation. 

Scope of Bargaining 

One of the most significant advantages of creating non- 
statutory collective bargaining policy is the opportunity 
to define and limit the scope of bargaining. The scope 
includes those subjects determined to be bargainable by 
the National Labor Relations Board, state labor boards, 
and the courts. 4 The most successful approach is to face 
the issue squarely at the beginning of the collective bar- 
gaining relationship and hammer out a precise policy 
statement of the scope of bargaining with as many pa- 
rameters and definitions as are feasible. This encourages 
time spent at the table to be focused on negotiating suc- 
cessfully defined permissible subjects of bargaining rather 
than on arguing over the meaning of general phrases. 
Both parties can begin with the same understanding and 
expectation of what is to be bargained. 

A more traditional approach, which is not recom- 
mended, is modeled after the National Labor Relations 
Act. Simply put, it is to use the phrase "wages, hours, 
and other terms and conditions of employment." The 
parties, under this broad language, are free to negotiate 
the scope, or, as a last resort, ihey may seek board de- 
termination through adjudication of unfair labor practice 
charges made by either the board or the employee or- 
ganization. The bargaining table is not the place to make 
a significant policy decision such as the scope of 
bargaining. 

Election Procedures 

A neutral third party should be designated to conduct 
the election, to avoid claims of bias or manipulation of 
the process. The board must determine the method of 
balloting, whether on site or by mail, who will be eligible 
to vote, whether absentee ballots will be provided, how 
challenges of eligibility to vote will be handled, proce- 
dures for tallying the ballots, and how the expenses of 
the election will be met. What will be the requirement 
to determine the outcome of the election: a An^rity of 
those eligible to vote or a majority of those who vote? 
If the election is systemwide, are the votes counted on 
each campus, or comingled and then counted? (An ad- 
vantage of comingling is that each president can retain 
the fantasy that bis or her campus did not support the 
union.) 

Impasse Procedures 

In considering whether third party intervention in the 



164 



173 



form of mediation or fact finding should be provided, the 
board must consider the positive and negative aspects 
mentioned earlier. The strength of the union should be 
assessed. If no impasse procedures are adopted and per- 
suasion and compromise have failed to bring resolution 
to the bargaining table, the union may still have the ul- 
timate weapon — the str'ke. 

Grievance Procedures 

What is the definition of a grievance? Who will make 
the final decision resolving a grievance? The board may 
choose to leave some or all of these issues to the bar- 
gaining process. One of the most significant decisions to 
be considered is whether final and binding arbitration will 
be allowed. If so, how will the arbitrator be selected? A 
compromise position would allow binding arbitration, but 
would restrict the authority of the arbitrator in certain 
matters. The arbitration procedure should be limited to 
the application and interpretation of the contract, pre- 
cluding the arbitrator from adding to, subtracting from, 
or modifying the provisions of the contract Arbitration 
of retention, promotion, tenure, and discharge decisions 
should be limited to procedural violations only. 

Agency Shop 

This issue should be decided upon applicable state law. 
If no state statute specifically provides for such an agree- 
ment, the board may have no basis for involuntary payroll 
deduction of the agreed upon amount. This is also a highly 
political issue, with all benefits accruing to the union and 
none to management. Once the issue has been ap- 
proached, a broader question of the definition of "agency 
shop", "fair share'*, or "union security" must be met. 

COLLECTIVE BARGAINING IN ILLINOIS 
WITHOUT LEGISLATION 

The structure of Illinois higher education is most often 
described as a "system of systems". There are four sep- 
arate boards that oversee the four-year state universities: 
The Board of Trustees for the University of Illinois; The 
Board of Tmstces for Southern Illinois University; The 
Board of Repr , s for Illinois State University, Northern 
Illinois Univ, ity, and Sangamon State University; and 
The Board of Governors for Chicago State University, 
Eastern Illinois University, Governors* State University, 
Northeastern Illinois University, and Western Illinois 
University. Thus there are four separate employers for 
the state universities. 

CIVIL SERVICE BARGAINING 

Until the end of 1983, collective bargaining had been 



conducted in Illinois universities without comprehensive 
enabling legislation. Illinois Revised Statutes, Chapter 
24 l /2, Section 36, created a State University Civil Service 
System and contains the usual provisions for open testing, 
classification, compensation, promotion, discharge, etc., 
all under the control of an appointed Merit Board. "Each 
employer covered by ihe University System shall be au- 
thorized to negotiate with representatives of employees 
to determine appropriate ranges or rates of compensation 
or (sic) other conditions of employment . . There are 
no statutory provisions for the usual mechanisms of col- 
lective bargaining; thus each employer or governing boaid 
is free to determine its own procedures and policy. All 
of the public universities bargain with some of their civil 
service employees, guided by their own policies and 
procedures. 

The Illinois Board of Governors of State Colleges and 
Universes adopted labor relations regulations for civil 
service employees that provide for unit determination, 
representation procedures, the scope of negotiations, and 
contract management. Following is a brief summary of 
the major provisions of The Board of Governors' labor 
relations regulations. 

Unit Determination 

A bargaining unit may not include professional and 
non-professional employees, employees who are already 
included in another bargaining unit, or security personnel 
and other employees. The Board decides the appropri- 
ateness of each proposed bargaining unit, taking into 
consideration criteria including t4 (l) an identifiable com- 
munity of interest; (2) the promotion of effective dealings 
and efficiency of operations; and (3) established rela- 
tionship." Excluded are those in supervisory or confi- 
dential positions. Part-time employees have been allowed 
in a few units but are excluded from most. 

Representation Procedure 

Once the Board determines that a proposed bargaining 
unit is appropriate, a pre-election certification check is 
held to determine whether the employee organization rep- 
resents at least 30 percent of the employees in the pro- 
posed unit. A secret ballot election is then held, requiring 
the agreement of the majority of the employees who vote 
for the organization to be certified as the exclusive bar- 
gaining representative. The Regulation also provides for 
inlervenors and runoff elections. 

Scope of Negotiations 

The scope of negotiations includes, to the extent per- 
mitted by state law, wages, hours, and other terms and 
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conditions of employment. Excluded are matters covered 
by the statutes and rules of the State University Civil 
Service System (Chapter 2414) matters covered by the 
State University Retirement System, the Board's life and 
hea.!*b programs, and matters of inherent managerial 
policy 

Contract Management 

Collective bargaining agreements are not effective until 
ratified by the certified employee representative and then 
approved by the Board. The Executive Director of the 
Board is responsible for contract administration and the 
regulations require appointment of a contract administra- 
tor on each campus to handle the day-to-day administra- 
tion of the agreements. 

Issues not specifically provided for in the regulations 
have been addressed on a case-by-case basis. The Board 
of Governors of State Colleges and Universities has been 
engaged in collective bargaining with civil service em- 
ployees for more than 10 years. Under their own regu- 
lations, the Board of Governors recognized and collec- 
tively bargained with approximately 20 different employee 
organizations representing civil service employees such 
as engineers, firefighters, police officers, building service 
workers, clerical workers, and groundskeepers. Most of 
the employee organizations represent employees on only 
one of the five campuses. There are no system-wide civil 
service units but there are two Chicago area units. 

FACULTY BARGAINING 

Before 1983, there was no statutory requirement in 
Illinois to bargain with non-civil service university em- 
ployees. Of the four higher education boards governing 
four-year colleges and universities, only the Board of 
Governors has chosen to recognize voluntarily an agent 
representing faculty members. On March 18, 1976, the 
Board of Governors adopted regulations providing for 
recognition of an exclusive bargaining agent representing 
most full-time permanent academic employees. A ref- 
erendum on collective bargaining was mandated. 

Those eligible to vote were asked, "Do you want col- 
lective bargaining and to be represented by an employee 
organization for system-wide collective bargaining?" The 
regulations required a system-wide unit including all ac- 
ademic employees at the five campuses holding full-time 
appointments with rank, w faculty, librarians, counse- 
lors, and learning service* ;<iff. Included within the reg- 
ulations was a statement of poJfcy, a section of defini- 
tions, procedures for the refere^^vm and the election, an 
assurance of the right of free spe.;d?, procedures for bar- 
gaining, the scope of negotiations, ratification and im- 
plementation requirements, the role of student partici- 
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pants, and other miscellaneous provisions. A sizeable 
majority of the eligible academic employees voted to 
support collective bargaining. The ballots from each of 
the five campuses were comingled and then counted; 
therefore, it was impossible to determine the level of 
support on each campus. 

The permissible subjects of bargaining under the reg- 
ulations included salaries, compensable fringe benefits, 
leaves without salary, procedures for staff reduction, 
grievance procedures, dues checkoff, bulletin boards, use 
of campus facilities by the exclusive bargaining agent, 
and a no-strike clause. In 1978, the Board expanded the 
scope to include assignment of duties and procedures for 
evaluating and recommending employees for retention, 
promotion, and tenure. 

ILLINOIS LEGISLATION 

In July 1983, the Illinois General Assembly passed 
House Bill 1530, entitled 4t An Act to establish the right 
of educational employees to organize collectively, to de- 
fine and reso|ve unfair practice disputes, and to establish 
the Illinois Educational Labor Relations Board in con- 
nection therewith." House Bill 1530 covers approxi- 
mately 220,000 public employees of educational insti- 
tutions. At the samr time, >£e General Assembly also 
approved Senate Bill 536, wh: J< is a comprehensive col- 
lective bargaining bill for 209,000 other public employ- 
ees. Senate Bill 536 establishes two labor boards. The 
Illinois State Labor Relations Board encompasses all state 
and local government of the City of Chicago and Cook 
County. The Illinois Local Labor Relations Board is re- 
sponsible fc^ the employees of the City of Chicago and 
Cook County. On September 23, 1983, Governor James 
R. Thompson signed both pieces of legislation but used 
the amendatory veto granted by the Illinois constitution, 
to make certain changes. These measures, with the Gov- 
ernor's amendatory veto recommendations, have been 
returned to the General Assembly for its consideration of 
the changes. 

Following are highlights of house Bill 1530 with the 
Governor's changes and, where applicable, comments 
comparing the statute with the policy of the Board of 
Governors. 

Definition of Employee 

Coverage is extended to any individual employed full 
or part-time, except supervisors, managers, confidential 
employees, short-term employees, students, and part-time 
academic employees of community colleges. This defi- 
nition is considerably broader than the definition in the 
Board of Governors' regulations for both faculty and civil 
service. 

lot) 



Unit Determination 



Strikes 



Consideration is given to historical patterns of recog- 
nition; community of interest, including employee skills 
and functions; degree of functional integration; inter- 
changeability and contact among employees; common 
supervision; wages, hours, and other working conditions; 
and the desires of the employee. 

Scope of Bargaining 

This provision contains the standard "wages, hours, 
terms, and conditions of employment" language. The 
Governor's veto message adds a strong managerc . rights 
clause that precludes from the scope of bargaining "func- 
tions of the employer, standards of services, its overall 
budget, the organizational structure, and selection of new 
e:v$ioyees and direction of employees." 

Recognition 

Employers may voluntarily recognize a labor organi- 
zation if it appears to represent a majority of employees 
in the unit. Recognition can also be granted by an elec- 
tion, conducted by the labor board, requiring a majority 
of ballots cast in order to gain recognition. This is es- 
sentially the same as the Board of Governors' policy for 
civil service employees, but the requirement of a majority 
of those voting is a much lower standard than the Board 
applied to its faculty. The Board policy required a ma- 
jority of those eligible to vote. 

Impasse 



Strikes are prohibited, unless (1) the employees are 
represented by an exclusive bargaining representative; (2) 
mediation has been unsuccessful; (3) at least five days 
have elapsed after a notice of intent to strike has been 
given; (4) the collective bargaining agreement, if any, 
has expired; and, (5) the employer and the employee 
representative have not mutually submitted the unre- 
solved issues to arbitration. Before this legislation, public 
employee strikes were illegal and subject to injunction. 

Unfair Labor Practices * 

There are the standard unfair labor practices provisions 
to protect the bargaining process. The Governor's veto 
message recommends that the labor board may defer res- 
olution of an alleged unfair labor practice that involves 
interpretation of application of the terms of a collective 
bargaining agreement. The Board of Governors' regu- 
lations did not include unfair labor practices. 

Grievance Resolution Procedure 

Each collective bargaining agreement must contain a 
grievance resolution procedure and shall provide for bind- 
ing arbitration. The governor has proposed that the agree- 
ments also include a statement prohibiting strikes for the 
duration of the agreement. Binding arbitration was not 
required the Board of Governors' regulations, but most 
of the collective bargaining contracts that were negotiated 
contained such a provision and all of the negotiated con- 
tracts contained a no-strike clause. 



The statute requires notice to the labor board if an 
agreement has not been reached 90 days before the start 
of the school year. If the parties are at impasse within 
45 days of the start of the school year, either party or the 
labor board may initiate mediation. If no agreement is 
reached within 15 days of the start of the school year, 
the labor board shall invoke mediation. The Board of 
Governors' policy has no provision for impasse and had 
successfully resolved all of its differences at the bar- 
gaining table without the assistance of a third party. 



Fair Share 

Collective bargaining agreements may include a pro- 
vision requiring employees who are not members of the 
organization to pay a fair share fee for services rendered. 
Agency shop provisions were not included in any of the 
Board of Governors.' agreements. 



CONCLUSION 



A university may gain significant benefits by develop- 
ing its own policy permitting collective bargaining with 
its employees in the absence of a collective bargaining 
law. In this way, a university may be able to determine 
the bargaining units and the scope of bargaining and avoid 
the potentially disruptive impact of the decisions of a 
legislatively created board unfamiliar with colleges or 
universities. Indeed, if legislation is passed, previous uni- 
lateral decisions may be grandfathered in. 
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There is not enough evidence yet to determine whether 
the nature and quality of the labor-manage/; nf relation- 
ship is any different under a policy voluntuu^ nactcd 
or under a comprehensive collective bargaining statute. 
But, as the three other public university boards proceed 
to bargain with faculty and/or civil service unions, dif- 
ferences and similarities with the Board of Governors' 
experiment will prove to be interesting and instructive. 

18 1 167 



Endnotes 



1 Garbarino. J. •'Proposition 13 and Faculty Organizing Under HEERA" 
California Public Employee Relations 39 (1978). 23-32. 

• 2 Angell. George W. and Kelley. Edward P. Faculty Bargairing Under 
Trustee Policy. Washington. D.C.: Academic Collective Bargaining infor- 
mation Service. 1979. 

3 See. e.g.. Tanner Pascle. Richaid and Alhos. Anthony G.. The Art of 
Japanese Management. New York: Simon & Schuster, 1981: and. Peters. 



Thomas J. and Waterman. Robert H.. In Search i*f Excellence. New York: 
Harper & Row. 1982. 

4 See Naples. C. and Bress. J.. Collective Bargaining—Its Scope, New 
York City: Practicing Law Institute. 1974. 



168 



182 



